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President and
Chief Executive Officer

June 30, 1998

Ms. Jean Webb, Secretary

Commodity Futures Trading Commission
Three Lafayette Centre

1155 21st Street, N.W.

Washington, D.C. 20581

Re:  Application of Cantor Financial Futures Exchange, Inc. as a Contract Market in U.S,
Treasury Bond, Ten-Year Note, Five-Year Note and Two-Year Note Futures Contracts,
June 25, 1998

Dear Ms. Webb:

The Chicago Board of Trade respectfully submits this comment letter in response to the
Commission’s June 25, 1998, notice providing for a second public comment period on the
application of the Cantor Financial Futures Exchange, Inc. (“Cantor Exchange™)’ for designation as
a contract market for various U.S. Treasury futures. The New York Cotton Exchange (“NYCE™),
working in conjunction with the Cantor Group,® filed the application with the Commission on
January 6, 1998. The Commission first published notice of the application on February 3, 1998, and
provided for public comment on the application through April 6, 1998, which it later extended
through April 27, 1998. The Board of Trade filed a comprehensive, 48-page letter with the
Commission on April-27, 1998, opposing the application on multiple grounds. The supplemental
application materials that the Cantor Exchange filed by letters dated May 21 and June 18, 1998,
confirm that the application is still materially deficient, legally flawed and should be disapproved.

Even on the basis of an incomplete and ever changing record, several fundamental legal flaws stand
out, among numerous others. The Cantor Exchange, NYCE and Cantor Group propose willfully to
violate federal law in five areas: qualifications for exchange board members, proscriptions against
non-competitive trading, granting monopoly power over trade execution to the Cantor Group, fixing
prices for the Cantor Group’s floor brokerage, and disregard of the Commodity Exchange Act’s
central requirement that all futures must be executed by contract market members. For the
Commission to approve such a legally flawed application would undermine the Commission’s
credibility with all market participants as an agency devoted to enforcing the law, and would
constitute arbitrary and capricious agency action.

! Although the sponsors use the acronym “CFFE" as the short-hand name for its proposed exchange,

to avoid confusion over the exchange’s relationship to CFFE, LL.C, which is wholly-owned by Cantor Fitzgerald, LP and
not a part of the exchange's ownership structure even though it controls the new exchange through appointing 8 of 13
members of the Cantor Exchange board, we use the term “Cantor Exchange” in lieu of CFFE.

2 The term “Cantor Group” is used in this fetter to refer generically to Cantor Fitzgerald, L.P. and related
companies under its commen control. These related entities include four subsidiaries of Cantor Fitzgerald, LP which
have roles in the proposed venture, including CFFE, LLC, whose role in the venture is not clearly stated.
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L PROBLEMS WITH THE PUBLIC COMMENT PROCESS

Before turning to the legal deficiencies with the Cantor Exchange application, we have several
objections to raise concerning the comment process. First, although we agree with the Commission
that further public comment is needed, we believe that it is premature to republish the application
at this time, when the Cantor Exchange, NYCE and Cantor Group have yet to provide the
Commission with complete and unambiguous descriptions and explanations of the new exchange.

Second, the Commission provides a misleading description of the Cantor Exchange proposal in its
June 25 notice republishing the application, perhaps reflecting just how difficult it is to piece
together a coherent picture of the Cantor Exchange from the incomplete, vague and often
contradictory record that the applicant has provided. For example, the Commission mischaracterizes
the Cantor Exchange as an electronic exchange when it states that “CFFE’s contracts would trade
over a computer-based trading system maintained by CFS [i.e., Cantor Fitzgerald Secunities] (the
‘Cantor System’).” The role of the Terminal Operators in executing orders and the fact that they will
now register as floor brokers at the Commission’s insistence certainly contradict this statement. In
fact, as we describe at length in our April 27, 1998 letter, trading on the Cantor Exchange will occur
through the Cantor Groups’ existing voice broker structure, facilitated by the Cantor System as an
electronic bulletin board.’ Indeed, the Cantor Group itself, in pending litigation, is seeking to
convince the Delaware Chancery Court that it does not offer computerized trading.*

Third, we are puzzled why the Commission is republishing the Cantor Exchange application without
offering any explanation of the Commission’s legal analysis or raising any of the significant legal
issues that exist for public discussion. If the public comment process is to have any value, the
Commission should identify what it believes to be the relevant issues that interested parties should
address. Why is the Commission not doing so in this case, as it has in other contexts? The CFTC,
for instance, has deferred consideration of the New York Mercantile Exchange’s and Board of
Trade’s separate proposals regarding, respectively, exchange of futures for swaps and exchange of
agricultural futures for OTC agricultural options, pending the Commission’s examination of various
issues it has identified as part of a broader policy review of the "Regulation of Noncompetitive
" Transactions Executed on or Subject to the Rules of Contract Market."* Similarly, after the Board
of Trade filed our ProMarket exemptive petition and the Chicago Mercantile Exchange filed its
Rolling Spot exemptive petition in 1993, the Commission raised approximately 100 specific public

3 The notice contains other inaccuracies. For example, it states that the public directors the Cantor

Group will appoint to the Cantor Exchange board “could not be affiliated with the CFFE {j.e., the Cantor Exchange],
NYCE or Cantor. This is not true. Proposed CFFE Rule 35(a)(5(iv) expressly allows the Cantor Group to appoint its
own directors as public directors on the Cantor Exchange Board.

¢ Cantor Fitzgerald, L P, v, Iris Cantor, etal., C.A. No. 16297 (Del. Chancery Ct.).

5 The Commission’s Concept Release is published at 63 Federal Register 3708 (January 26, 1998).
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policy questions on the petitions for public debate and held a round table discussion on the petitions’
policy implications.

Fourth, we question why the Commission is offering such a truncated comment period. Fifteen days
is simply not reasonable, especially when it straddles the Fourth of July holiday and especially when
the Commission expects the public to obtain and review the available materials, rather than
synthesizing those materials for the public in a comprehensive manner, including the identification
of special issues the public should address. At the very least, the Commission should extend the
comment period to 60 to 90 days.

Fifth, the Commission’s process of granting private extensions is inefficient. On May 29, 1998, the
Board of Trade requested the Commission to reopen the public comment process in light of the May
21 supplemental filing and fundamental changes the sponsors had made to the application. The
Commission responded by granting the Board of Trade a private extension to supplement our
comments by June 22, 1998, in light of additional application materials that Cantor had filed.
Subsequently, the Commission granted a similar private extension to the American Stock Exchange,
through June 26, 1998. Those extensions, however, became mooted by the Commission’s decision
to republish the Cantor-Exchange application, which we first learned of on June 22. It is inefficient
and a drain on resources to try to offer effective comments under such shifting conditions.

Finally, the piecemsal availability of relevant matenals for timely public analysis has further
hindered meaningful public participation in the review process. On January 9, 1998, the Board of
Trade filed a Freedom of Information Act (“FOIA”) request with the Commission seeking various
previously unreleased materials on the Cantor Exchange application. Responses were provided
through the end of February, 1998. The Board of Trade filed a renewed FOIA request on May 29,
1998. We did not receive a response until June 19, 1998, when the Commission finally provided
the Board of Trade with 498 pages of materials pertaining to the Cantor Exchange application. (The
Commission’s transmittal letter also identifies various documents on the Cantor Exchange
application which the Commission decided to withhold, including 193 pages of CFTC staff
attorneys’ notes.) Although much of the material was duplicative of documents we had already
received, it also included some new documents that described important changes or provided missing
information on the Cantor Exchange venture that are relevant to our analysis.” It is extremely

¢ This was only one business day before the private extension deadline the Comrmission set for us.

? For example, the FOIA materials included a June 4, 1998 letter from the law firm Mound, Cotton &
Wollan to Alan Seifert, Deputy Director, CFTC Division of Trading and Markets, which states that the Terminal
Operators “may have their right to operate on the CFFE [j.¢,, the Cantor Exchange] suspended or terminated by NYCE.”
This represents a significant change from the Cantor Exchange’s response to question 51 in the May 21 Q&A, which
states that “Once a TO is registered as a Floor Broker, CFFE [jie., the Cantor Exchange], in its capacity as the self-
regulatory organization, has the responsibility to remove TOs that do not meet its continuing standards.™ The Cantor
Exchange's more recent June 18 submission materials do not clearly resolve the issue of whether NYCE can discipline
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frustrating to learn that the Commission is in possession of other relevant information, after spending
considerable time and effort trying to piece together an accurate understanding of the Cantor
Exchange on which to base our analysis from the disparate and incomplete information that is
available. '

IT.

On May 6, 1998, shortly after the close of the first public comment peried, the Commission notified
the Cantor Exchange that it was staying further review of the application as materially incomplete.
The Commission’s letter identified over 100 areas where the exchange and its sponsors needed to
provide further information and analysis, covering many areas of deficiency identified by the
Commission staff, as well as by the Board of Trade and other commentators. The Cantor Exchange
filed the May 21 materials in response to this May 6 letter. Those materials included written
responses to the Commission’s questions in “Q&A” form along with seven attached schedules and
a revised set of Cantor-Exchange By-Laws and Rules. On June 11, 1998, the Commission posed an
additional set of 37 questions to the Cantor Exchange, based on its on-going review of the
application, although inexplicably the Commission did not suspend the application.® The Cantor
Exchange responded to that letter with its June 18 filing, which also included written responses in
“Q&A” form, along with several schedules, and a further revised set of By-Laws and Rules.

The Cantor Exchange application is still missingrcritical information on which to base a complete
legal analysis. The May 21 and June 18 submissions compound the material deficiencies of the
record by providing ambiguous and non-responsive answers to the Commission’s many questions
(which total nearly 150, not counting subparts). Again and again, the applicant refuses to answer
the question as asked by the Commission. The Commission should remit both submissions and
demand greater responsiveness from the Cantor Exchange and its sponsors by insisting on more
complete and candid answers to the Commission’s questions.

The Cantor Exchange’s lack of candor is exemplified by its attempts to downplay a significant
change, namely, that Terminal Operators will no longer be jointly employed by the exchange, as

Terminal Operators.

8 The Commission’s questions cover a wide range of important issues relating to, among other topics:
jurisdiction and “membership™ (sce questions 1, 10, 11 and 14); employment and compensation of the Cantor Group
Terminal Operators who are the only ones allowed to execute trades on the Cantor Exchange (sce questions 19 and 21);
the Cantor Group error account and Cantor Exchange's trade error comrection procedures (see questions 8 and 23);
Terminal Operator trading standards (see questions 19 and 20); restrictions against Terminal Operator mis-use of material
non-public information (see questions 2, 16, 17 and 21); and safeguards to protect against potential Cantor Group abuses
given the Cantor Group's integral role in operating the exchange while also being allowed to trade on the exchange (sec
questions 6 and 9). On the basis of those questions alone, the Commission should have suspended its review of the
application as materially incomplete.
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originally represented in the January 8 application materials. This change undermines the Cantor
Exchange’s justification for granting the Cantor Group a monopoly on trade execution through
assigning its brokers as Terminal Operators, and for shielding the Terminal Operators and the Cantor
Group from clearly prescribed trading standards set out in the Cantor Exchange rules. It hinges upon
the fiction that the exchange, and not the Cantor Group, will “provide” the Terminal Operators “to
perform services for” Clearing Members and Screen Based Traders. Yet, the Cantor Exchange
response merely notes in the May 21 submission that Terminal Operators will “be dual employees
of CFFE, LLC [a wholly-owned subsidiary of Cantor Fitzgerald, L.P.] and Cantor Fitzgerald
Securities,” without emphasis or explanation and without any analysis of the implications of this
change.’ (See May 21 Q&A, response to question 18.) The Cantor Exchange responses contain a
corresponding passing mention that the Terminal Operator Supervisors also will no longer be jointly

employed by the exchange in a similar downplayed fashion. (See May 21 Q&A, response to

question 49.a.)

We plan to provide a more detailed analysis of the many deficiencies in the record, including in the
May 21 and June 18 application materials. The Commission should suspend the application until
the Cantor Exchange, NYCE and Cantor Group provide complete information and analysis on the
proposal, including in the many areas of deficiency the Commission has identified to date, and do
50 in a clear, unambiguous and forthright manner which they have yet to display.

III. THE CANTOR EXCHANGE APPLICATION IS ILEGALLY FLAWED AND
HOULD BE 1ED ‘

Although our understanding of the Cantor Exchange structure and operations is incomplete due to
the deficiencies of the record, there are certain uncontested facts that demonstrate that the apphication
is legally flawed in five key areas, as described below. The application should be denied on any of
the following grounds (and others we have cited in prior letters to the Commission).

A. isciplipa flenge,

In January 1997, the CFTC fined Cantor Fitzgerald & Co. $500,000 and imposed various sanctions
on the firm in settling charges filed in 1994 by the Commission against the firm for participating in
a fraudulent money management scheme.'® Under CFTC Rule 1.63 (b) (1), every contract market
must adopt rules making “a person ineligible” to serve on the contract market’s board of directors
who “was found within the prior three years by a final decision of . . .the Commission to have

4 The Cantor Exchange has, apparently, changed the Terminal Operators” employment status yet again.

The June 18 submission, again without explanation or fanfare, indicates that the Terminal Operators will be employed
solely by Cantor Fizgerald Securities, LLC or another Cantor Group company. See June 18 Q&A, response to question
2l.a. '

1o CFTC News Release No. 3987-97 (Jan. 28, 1997).
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commiitted a disciplinary offense.” The same bar applies if the person entered into a “settlement
agreement within the three prior years in which any of the findings or . . . any of the acts charged
included a disciplinary offense.” CFTC Rule 1.63(b)(2). The term “disciplinary offense” means any
proceeding brought by the Commission charging violations of the Act or the Commission’s rules,
The CFTC’s 1997 order against Cantor Fitzgerald & Co. plainly involved a “disciplinary offense”
which would render the Cantor Group ineligible to serve on the Cantor Exchange's governing board
or disciplinary committees. These facts and legal conclusions should be undisputed.

The Cantor Exchange is structured purposefully to violate CFTC Rule 1.63. One of the Cantor
Exchange’s comerstone elements is that the Cantor Group will pick 8 out of 13 members of the
Board of Directors. Stretching form over substance, the Cantor Exchange must respond to its Rule
1.63 deficiency by asserting that controlling an exchange board is not the same thing as serving on
an exchange’s board. That is right. Allowing a party that has committed a disciplinary offense to
control a majority of an exchange’s board is much worse than serving as a single director on an
exchange board. It makes no sense to read the Commission’s rules to prohibit the more modest
infraction while leaving parties who have been disciplined to exercise a puppeteer’s control over an
entire exchange board.

Unless the Commission has decided to allow deliberate violations of its rules by new contract
markets, the Commission must advise the Cantor Exchange immediately that its application is
contrary to Commission rules and could not be approved until January 2000. No exercise of
Commission discretion is involved and no public eomment is needed on this issue. The only question
is whether the Commission intends to enforce the law or render the requirements of CFTC Rule 1.63
a complete sham.

B. NonCompetitive Trading

CFTC Rule 1.38 requires that all futures contracts must be executed “openly and competitively.”
Noncompetitive trading on a contract market is barred unless contract market rules expressly allow
certain types of such trading and provide a means for identifying such trades as noncompetitive. The
Cantor Exchange regularly would allow for noncompetitive trading by permitting two traders to
maintain a private auction freezing out all other traders including those that might offer to buy or sell
at that moment at a better price. The Cantor Exchange’s rules even spell this out in detail: Cantor
Exchange Rule 303 (b)(1) expressly reads that a trader with exclusive rights during exclusive time
“will retain such rights even if a bid or offer superior to such trader’s bid or offer would otherwise
be available.” The Cantor Exchange thus would regularly violate CFTC Rule 1.38 and would not
comply with the requirements applicable to boards of trade under the Act. See 7 U.S.C.§ 5(6).
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C. 1 ol

The Cantor Exchange would grant the Cantor Group and its Terminal Operators a monopoly on all
floor brokerage executions on the Cantor Exchange. Indeed, the recently announced chan ges to the
application confirm that the Terminal Operators will be engaged in floor brokerage for which
registration is required. Approval of a floor brokerage monopoly contravenes the Commiission’s
obligations under CEA § 15. Surely the Commission would not approve a Board of Trade rule that
allowed only floor broker employees of Merrill Lynch to execute customer orders in the Treasury
Bond pit or floor broker employees of Cargill to execute customer orders in the soybean pit. Yet that
is just what the Cantor Exchange is doing for the Cantor Group. Even if the Cantor Group did not
have a dominant position in the underlying cash market (the Cantor Group concedes it is the
dominant brokerage firm for cash government securities), the Commission would not allow any other
exchange to grant this kind of monopoly to a firm and its floor brokers. No basis exists to treat the
Cantor Exchange any differently, especially given the Cantor Group’s admitted market dominance
in the cash market ard disciplinary history. :

D. Price Fixing

In 1974, the Justice Department and Chicago Board of Trade agreed to a consent decree that enjoins
the Board of Trade from *directly or indirectly fixing . . . or suggesting” any commission rate or floor
brokerage rate for members or nonmembers of the exchange.!' In the past, the Commission has
applied the provisions and underlying purpose ofithat decree to prevent the Board of Trade from in
any way “limiting free competition in setting floor brokerage rates.”'* That antitrust policy is not
unique to the Board of Trade; no exchange has been permitted by the Commission to set floor
brokerage rates.

The Cantor Exchange intends to fix, directly or indirectly, floor brokerage commission rates. The
fees to be charged for floor brokerage activities, that is, order executions by Terminal Operators, are
called Transaction Fees and will be set by the Cantor Exchange by rule or behind-the-scenes by the
Cantor Group in accordance with the Cantor Exchange’s rules. In either event, an exchange rule that
allows for fixing the rates to be charged customers for the services of floor brokerage is incompatible
with the antitrust laws as reflected in the Consent Decree. No basis exists for barring the Board of
Trade from fixing commission rates to attract market participants while allowing its competitor, the
Cantor Exchange, to do just that. '

t See Lnited States v. Board of Trade of the City of Chicago, Civ. Action No. 71 C 2875 (June 28,
1974), a copy of which is attached.

12 48 Federal Register 3395, 3399 (Jan. 25, 1983).

~J
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Section 15 of the Act requires the Commission to “take into consideration the public interest to be
protected by the antitrust laws and endeavor to take the least anti-competitive means of achieving
the objectives of the Act....” Like the Cantor Group’s floor brokerage monopoly, any scheme for
fixing floor brokerage commissions on an exchange must be found to run afoul of Section 15'
mandate. If the Commission is unsure of the extent to which the antitrust laws are implicated by this
application, perhaps the Commission should refer it to the Department of Justice for its views before
acting on the application.

E. rade ust Be cuted e

Unless otherwise exempted, Section 4(a) of the Act requires any futures contract to be conducted on
a designated contract market and “executed or consummated by or through a member of such
contract market.” 7 U.S.C. § 6(a)(2). On the Cantor Exchange, contracts will be executed or
consummated by or through Terminal Operators who will be employees of the Cantor Group, not
members of the Cantor Exchange. In fact, no members of the Cantor Exchange could execute or
consummate a futures contract on the exchange because the Cantor Group and its Terminal
Operators would exercise a monopoly on all trade executions. As a result, the Cantor Exchange is
structured to violate Section 4(a) of the Act and should not be approved as a matter of law.

IV.  CONCLUSION

The Cantor Exchange application is legally flawed and should not be approved. At the very least,
it raises significant legal and policy issues which require the Commission’s carefiil thought and
deliberation. The Commission should resist the Cantor Exchange’s efforts to rush the application
through to a hasty decision made on the basis of an incomplete factual record and incomplete legal
analysis.

This letter highlights five key areas where the Cantor Exchange application is contrary to the
Commodity Exchange Act and CFTC Rules. There are numerous other legal deficiencies, as well,
many of which we discuss at length in our April 27 comment letter. Commission approval of such
a legally flawed application would constitute an improper exercise of the Commission’s exemptive
authority under Section 4(c) of the CEA. The Commission cannot exempt the Cantor Exchange
from the many requirements it so stringently applies to other contract markets unless it first
determines that “the exemption would be consistent with the public interest.” CEA Section 4(c).
Yet, the Commission has performed no such “public interest” analysis, nor even acknowledged that
the Cantor Exchange, as proposed, is incompatible with the CEA and requires exemptive action to
be approved. : :

The Commission should not be fashioning an exemptive framework for the Cantor Exchange under
the guise of a normal contract market approval. Moreover, it would also be patently unfair for the
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Commission to provide more far reaching exemptive relief selectively to a brand new exchange, with
no track record, than it has seen fit to provide to existing exchanges, especially given the exchanges’
long and tortured struggle to receive the unworkable Part 36 relief which is available. The
Commission should either disapprove the Cantor Exchange application as contrary to federal law
or defer acting upon the application until it develops a more meanmgful exemptive framework that
would be available equally to all exchanges

Apart from the known legal flaws, the record is marred by numerous omissions and deficiences.
Thus, we also urge the Commission to stay its review of the application until the Cantor Exchange,
NYCE and Cantor Group cure those deficiencies. The Commission should republish the application
for a 60-90 day public comment period, but only after it has a complete record and has performed
its own legal analysis.

The Board of Trade plans to submit a more detailed analysis of the Cantor Exchange application at
the end of the current, foreshortened comment process.

Sincerely,

AT e

Thomas R. Donovan

cc: The Honorable Brooksley Borm, Esq.
The Honorable John E. Tull, Jr.
The Honorable Barbara Pedersen Holum
The Honorable David D. Spears
I. Michael Greenberger, Esq., Director, Division of Trading and Markets
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1. §. District Court, Northera District of Illinois, Eastern Division. Civil Action No.
* 71 C 2875, Filed, but not entered, May 28,1974, £ {;‘t P Y 2?/ Vi aved

Casc No. 2199, Antitrust Division, Department ol Justice.

Sherman Act

Price Fixing~Commeodity Exchange Commissions and Floor Brokerage Rates—
Members and Nonmembers Consent Decree—A commodity exchange would be required
by 3 consent deerce to phase out fixed nonmember commirsion rates over a {our-year
period (according to a schedule of transactions by size} and, after the four-year period.
from fixing member or nanmember commission rates or floor brokerzge rales for com-
modily transaclions or {rom otherwise restricting the right of any member or af z2ny non-
member broker to agree with his customer on any eommission or {re on any commodity
transaction, See J 4650.10.

Department of Justice Enforcement and Procedure=Injunctive Relief—Commodity
Exchange—Consent Decree—Application for Relief—A conscat decree permitted a com-
modity exchange 1o petition the court for relief from Lhe injuncrien, which could be granted
on the defendant's extablishment by a preponderance of the evidence that (1) relief was
cssential to continued funclioning as 3 commodity fuwres trading market, and (2} the relief
represented the least restriclive way in time and scope of preserving it as a coinmadity
futures trading market. 1f the relicf was granted, the government at any later time would

‘Trade Regulation Reports g 75,71
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obtain modification or elimination of the relief upon 2 showing hy a preponderance of the
evidence that the relic{ was no longer requirsd pursvant to such standards. See 8240,

For plaintifi: Thomas E. Kauper,
‘sont, Jr., Daniel R, Hunter, Philtip ..
Justice. For defendant: wWilliam R. Jentes, o

Proposed Final Judgment

{Proposed  finel  fudgment}: Plaintiff,
United States of Amcrica, baving filed its
Complaint herein on December 1, 1971, and
Plaintif and Defendant by their respective
attorneys, having consented to the making
and entry of this Final Judgment, without
admission Ly any party in respect to any
issue xnd without this Final Judgment con-
stituting cvidence or an admission by any
party hereto with respect to any such issue;

Now, Therclore, before any testimony
has been taken herein, without a trial or
adjudication of any issuc of fact or law
herein, and upon consent of the parties
hercto, it is hereby

Ordered, adjudged and decreed as fol-
lows: .
I
[Jursdiction]

This Court has jurisdiction over the sub-
jeet matter of this action and of the parties
herete. The Complaint states claims upon
which relief may be granted against the
Defendant under Scetion 1 of the Act of
Congress of July 2, 1890, as amended {13
1. 5. C. Sec. 1), commonly known as the
Sherman Act.

. I1
[Deﬁuiﬁou:]’
As used in this Final Judgment:

A. “Board" shall mean the defendant,
Board of Trade of the City of Chicago:

B. "Contract” shall mean: (1) a com-
modity fulures contract made ca the HDoard
for the purchase ot sale of a unit of com-
modity for [uturc delivery s specified in
the Rules and Regulations of the Board, or
(2) an amount of cash commodity pur-
chased or sold on the Board equal to 3
single futures eontract in the same com-
modity;

C. “Commodity Transaction” shall mean
the placing of an order for the purchase or
sale of one or more cOntracts, which order
is thereafter execuled;

D. "Non-Memler Commission  Rates”
shall mean the rates ol commission to be
charged by the HBoard’s members to aon-
members for commodity transactions;

¢ 75,071

Asst. Atty. Gen., Raddia J. Rashid, Hugh P. Morri-
Verveer, and Ronald [, Silverman, Attys., Dept. of
f Kirkland & Ellis, Chicago, HL

E. "Member Commission Rates” shall
mean the rates ol commission to be charged
by the Board's memhers to other members
for commaodily transaglions; )

F. “Floor Drokerage Rates” shall mean
the rates of brokerage to ‘be charged by
the Board's members who are floor brokers
¢ other members for the exceution of cam-
:;odity transactions on the Board's trading

oor ]

G. “Commission Rates” shall include
any fees charged by Board members for
services rendered in eonneclion with com-
modity trunsactions on the Board and any.
such fees charged by the Board snd dis
tribuled, in whole or in part, (o the Board's
members; and

H. “Person” shall mean any individual,
partnership, frm, corporation or any other
legal entity.

11t
{Applicability]

The provisions of this Final Judgment
applicable to the Board shal! also apply to
its subsidiarics. successars, and assigns, to
eath of its dircctors, officers, agents and
employces, when acting in such respective
capacities, and to members when acting in
concert with them, and to all other persons
in active concert or participation with any
of thern wha receive actual notice of this
Final Judgment by personal service or
atherwise,

v
(Purpore and Efcct)

The purpose of this Judgment is 1o pro-
vide for an orderiy traasition to freely
competitive commission and fioor brokerage
cates on the Board. The transition shall
be sccomplished so as to minimize the
disruption of commodity futures trading,
giving due regard to the intcrest ol the
publie in raintaining 2 sound, viable, and
competitive commedity {utures trading
market.

v

{Commissions)

{A) The Board is enjoined and restrained
from. direetly or indirectly fixing, establish-
ing, determining, recommending, suggesting

© 1974, Commerce Clearing House, Inc.
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or adhering 1o, from and after each below-
speciﬁ:d date, Z0Y non-membier commission
rate on ihat portian of cach commoility
transaction exceeding the nurnber ol con-
tracts appearing opposite the specified date:

Thai Poriion

. of Eack

Transaction

Schedule of Doles - Excecding
The date of entry aof (his

Final Judgment -.......-- 24 Contracts

September 4, 1974, ... hene 19 Contracts

September 4, 1975 . e 14 Contracts

September 4, 1976, .. e ¢ Contracts

September 4, 1977 . e 4 Contracts

{(B) From and after March 4, 1578, the
Beoard is permanemly cnjoined and restrained
fram directly or indirectly fixing. establish-
ing, determining, recornmending, suggesting,
or adhering to any member of non-member
commission rate OF fAoor brokerage rate for
commodity tramsactions on the Board, ot
{rom taking any other action restricting,
directly or indirectly, the right of any mem-
her ar of any won-member broker to agrec
with his customer on ‘any commussion O
{ee on any commodity transaction.

(C) Nothing contained herein shall pre-
vent the Board f{rom phasing out fixed
rates in 2 lesser periad of time than that
provided for by this Judgment,

(D) Nothing gontained herein shall pro-
hibit the Board {rom levying or imposing
any fee, charge, o assessment to be used
by the Board solely to meet its eurrent and
future Anancial needs.

vl
Regulations and By-lats)

Within ninety (%0) days from the date of
entry of this Final Judpment, the Hoard
is ordered and directed to amcnd s rules,
regulations, and uy-laws by incorporating
thercin ecither Lhe schedule set forth in
Gection V hereof, or any schiedule which
results in the elimination of the respective
fxed rates in 2 lesser period of time, and
by eliminating thereform any provision

fRules,

\ which
is inconsistent with thiz Final Judgment.
VIl

{Noti fication]

The Board is otdered and directed to
mail, within sixty (60} days after the date
of entry of this Final Judgment, 3 cCpY of

oTrade Regulation Reports

this Final Judgment to cach of its mem-
Lers, antl within one hundred ant twenty
{120} days {rom the aforesaid date al entry.
to fle with the Clerk of this Court, with a
copy to the Plaintiff, an affidavit sctting
forth the fact and manncr ol compliance
with this Section V1L and Section Vool
this Fial Judgmeng.

VIl
fReporis]

For a period of ten {10) years from the
date of entry of this Final Judgment, the
Board is ordered 10 fle with the Plaintiff
on etach anniversary date of such entry. 2
report seiting forth the steps which it has
taken during the prior year to advige its
appropriate officers, directors, agents and
emplavees oi its and their olligations under
this Final Judgment. The Board is also
ordercd to file with the Plaintiff reports
on its compliance with the schedule set
forth in Section V of this Final Judgment
not later than ten (10) days after each
date epecified therein,

X

[Retief fram Sees. 1 and ¥TY

The Board may petition the Court for
retief from Sections V and V1 of this Jude-
ment, and the Court shall grant such reficl
upon the Board's establishing, by a2 pre-
ponderance of the evidence, that (i} relief
from those Scctions is essential to the
continued functioning of the Board as 3
commodity {utures trading market, 3nd {in)
the reliel petitioned for represents the least
resteictive way in time and scope, of pre-
serving the Board as a commodity futures
trading market. 1{ the Court grants such
a petition, the plaintiff shall at any futurc
time obtain modification of climination ©
such reliei upon a showing., Ly 3 Prc
ponderance of the cvidence, that such relic
is no longer required pursnant to the stand
ards in this Section.

X

{Fnapection end Comphiance]

. For the purpose of determining of securin
compliance with this Final Judgment:

Duly suthorized representatives of t
Department of Justice shall, upof writte
request of the  Attomey General or t
Assistant Attorncy General in charge
the Antitrust Division, and en reasonat
molice to the Heard made to its prineit
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office. be permitted, suhject to any 1“,;,:1,
recognized privilege, and subject 1o the
presence of counsel if so desired:

(1) Access during its office hours to all
books, ledgers, accounts, correspondence,
memoranda, and other records and docu-
ments in the possession of or under the

control of the Board rclating to any matter

contained in this Final Judgment; and

{2) Subject o the rcasonable convenience
of the Board, and without restraint or inter-
ference from it, to interview officers or
employees of the Board regarding any
such matters.

Upon such written request, the Board
shall submit such reports in writing, under
cath if so0 requasted, to the Department of
Justicc with respect to any of the matters
econtained in this Final Judgment 3s may
from time to time be requested. No in-
formation obtained by the means provided
in this Section X shall be divulged by any

Court Decisisns

12 631

representative of the Department ol Justice
to any persan, other than a duly authorized
representative of the Executive Dranch of
Plaintiff, except in the course of legal pro-
ceedlings to which the United States of
America is a party for the purpose of
securing complianee with this Finzl Judg-
ment or as otherwise required by law.

X1

[Retention of Jurisdiction)

Jurisdiction is retained by this Court for
the purpose of enabling any of the parties
to this Final Judgment to apply to this
Court at any time for such further orders
and directions as may be necessary ar
appropriate for the construction or carey-
ing out of the purposes and provisions of
this Fina! Judgment, for the modification
of any of the provitions thercol, {or the
enforcement of compliance therewith, and
for the punishment of violations thereof,

g
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Ms. Jean Webb, Secretary

Commuodity Futures Trading Commission
Three Lafayette Centre

1155 21st Street, N.W,

Washington, D.C. 20581

Re:  Application of Cantor Financial Futures Exchange, Inc. as a Contract
Market in U.S. Treasury Bond, Ten-Year Note, Five-Year Note and Two-
Year Note Futures Contracts, June 25, 1998

Dear Ms. Webb:

The Chicago Board of Trade appreciates the opportunity to submit this comment letter on the
above-referenced application of the Cantor Financial Futures Exchange, Inc. (“Cantor Exchange™)!
for designation as a contract market for various U.S. Treasury futures. The Cantor Exchange is a
new board of trade sponsored by the New York Cotton Exchange (“NYCE") and the Cantor
Group.2 This letter supplements our earlier letters dated April 3, 1998, April 27, 1998 and June
30, 1998.

The Cantor Exchange application contravenes basic tenets of the Commodity Exchange Act and
Commission rules, and should be disapproved. We discuss many of the legal flaws with the
application in our April 27 and June 30 letters. We have tried to provide a comprehensive list of
our legal objections in Exhibit A to this letter, but due to the short deadline, the Exhibit is a partial
list3, Many of the legal flaws we identify are obvious. They flow directly from the unprecedented
ways in which the Cantor Exchange proposes tordeviate from the sound management practices of
traditional contract markets through exclusionary trading practices, monopolistic brokerage
activities, fixed commission rates, control over exchange operations and trading for the financial
benefit of a single market participant, execution of customer orders by non-members, and
avoidance of Congressionally mandated fitness requirements for exchange governing boards. Yet,
the Commission staff’s apparent “rush to judgment” based on a sharply abbreviated comment
period and inadequate information suggests that a recommendation to expedite approval of the
Cantor Exchange application, without addressing these legal problems, is to follow.

The Board of Trade is not asking the Commission to block competition. Competition is a reality.
The Board of Trade has successfully faced competitive challenges in the past; we face them daily
and will continue to face thern again in the future. However, we oppose unfair competition gained

1 The sponsors use the acronym “CFFE” as the short-hand name for its proposed exchange. To
avoid confusion over the exchange's relationship to CFFE, LLC, which is wholly-owned by Cantor Fitzgerald, LP
and not a part of the exchange’s ownership structure even though it controls the new exchange through appointing 8
of 13 members of the Cantor Exchange board, we use the term *Cantor Exchange™ in lieu of CFFE.

2 The term “Cantor Group™ is used in this letter to refer generically to Cantor Fitzgerald, L.P. and
related companies under its commeon control.

3 We request leave to modify Exhibit A necessary or appropriate to cover other legal objections.

LaSalle atJackson
Chicago, lliinois 60604-2994 ¢ e
312 435.3802 R
FAX 312 341.3392
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by discriminatory regulatory treatment. We ask that the Cantor Exchange be held to the same legal
standards that other exchanges must meet to be designated as a contract market.

As presently constituted, the Cantor Exchange represents unfair competition. The Cantor
Exchange and its sponsors have deliberately copied the Board of Trade’s successful contract
designs of our Treasury Bond, Ten-Year Note, Five-Year Note and Two-Year Note Futures
Contracts. They freely admit that “The similarity of the [Cantor Exchange’s] initial contracts to
existing Treasury futures contracts will enable market participants to apply their trading strategies
seamlessly to the CFFE [i.e., the Cantor Exchange] contracts.” (CFFE Marketing Materials, p. 1.)
The Cantor Exchange and its sponsors are seeking a competitive edge over the Board of Trade by
circumventing regulatory requirements in their drive to siphon order flow from our Treasury
complex. They are asking the Commission to approve their copycat contracts under a non-
competitive block trading structure heretofore never allowed by the Commission for exchange
markets and are secking other regulatory advantages as well.

The Cantor Exchange should be required to comply with all the legal requirements, just like other
exchanges are, or else face disapproval of its application. It is indefensible to allow the Cantor
Exchange to offer replicas of the Board of Trade’s Treasury futures contracts under less stringently
applied regulatory standards, when the Commission prohibits the Board of Trade from offering the
same contracts pursuant to the more limited relief afforded by the Commission’s Part 36 Rules.
(CFTC Rule 36.2(a)(4) limits the availability of the Part 36 exemptive relief to contracts that are
“reasonably distinguished” from existing, non-exempt contracts traded by that contract market or
by any other contract market.)

However, our objections go beyond unfair competition. The Board of Trade is concerned that the
Cantor Exchange will harm the proven hedging and price discovery functions of our Treasury
futures markets through market fragmentation. If approved in its current form, the Cantor
Exchange will be allowed to free-ride on our successful contract designs and unjustly divert order
flow from our markets with the lure of block trading. This will seriously undermine our ability to
provide the reliable price discovery and efficient hedging that businesses around the world have
come to expect and that Congress has found to be in the national public interest. As the Chicago
Mercantile Exchange recently stated in an April 28 comment letter to the Commission, when a
market seeks to offer non-competitive trading practices on the principal exchange’s market, “the
test must be whether the principal market is adversely affected. Otherwise, Internet exchanges can
easily be established for the sole purpose of passing rules to permit upstairs trading that will drain
liquidity from the true competitive marketplace.”

Is the Commission preparing an assessment of whether harmful market fragmentation is likely to
occur before deciding whether to approve the type of block trading facility the applicant proposes?
Does the Commission plan to complete the study it initiated with its Concept Release on Regulation
of Noncompetitive Transactions, which provides a framework for examining this very issue,
before acting upon the Cantor Exchange’s application? If not, this will represent a sharp departure
from the Commission’s current practice of deferring action on novel or complex exchange
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proposals while it conducts a broader policy review through the concept release process,4 thereby
prejudging issues raised in the Non-Competitive Trading Concept Release.

Finally, we are concerned that the Cantor Exchange, with its numerous legal deﬁcigncics, could
harm the reputation of the futures industry. If the Cantor Exchange experiences major customer
protection or market integrity problems, the entire U.S. futures industry, including the Cantor
Exchange and the Chicago Board of Trade, will be tainted by the inevitable public backlash ¢y
WL TOllow. The public will nes knaw that the Cantor Exchange is operating under less stringent
rules and offers less customer protection than other exchanges. To the contrary, if the
Commission approves the Cantor Exchange application in its current form, the Cantor Exchange’s
federal license to operate as a designated contract market will simply foster the illusion that all
exchange customers are vulnerable to the abuses that will characterize the Cantor Exchange, when
they are not.

I. THE CANTOR EXCHANGE APPLICATION IS LEGALLY FLAWED AND
SHQULD BE DENIED

Chairperson Brooksley Born stated, upon her appointment, that

“we have a statutory obligation to enforce the law. We have the most admired
regulatory system in the world in part because of our willingness to enforce our
laws vigorously. I plan to continue the Commission’s strong commitment to its
enforcement program.” (Remarks of CFTC Chairperson Brooksley Born at the
Chicago Kent/IIT Commodities Law Institute, Chicago, Illinois on October 24,
1996.) ‘

We agree that the Commission has an obligation to enforce the law. This is why it must
disapprove the Cantor Exchange application.

Although our legal analysis is incomplete due to the material deficiencies of the record and other
inadequacies of the public comment process in this case,S numerous legal flaws are apparent. In
our June 30 letter, we focus on five of the most egregious areas where the Cantor Exchange and its
sponsors, the NYCE and Cantor Group, propose willfully to violate federal law- qualifications for
exchange board members, non-competitive trading, improper trade execution monopoly, floor
brokerage price fixing and execution of futures transactions by exchange members. Any ope of
these legal deficiencies alone is grounds fo&&kapnﬂ'af and renders designation of the Captor

Exchange “contrary tn the puhlic imtmrase® Section 5(7). We cover a er ran
dcﬁcicn%ie- v onir AP 27 letter, great ge of legal

4 As noted in our June 30 letter, the Commissi i
. \ mission has deferred consideration of the New York
Mercantile Exchange’s and Board of Trade's separate proposals regarding, respectively, exchange of fotures for swa;s -

and exchange of agricultural futures for OTC agricultural opti i issi xamin,
 exct _ . puions, peading the Commission® inati
varous issues it has identified in this Concept Release. wense wion of the '

5 In our June 30 letter we cite several objections to the Commiss

. . ion’s public comment proce
the application, which we elaborate upon in Part V of this letter. ss for
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Exhibit A provides a partial listing of the legal objections we have identified. The listed objections,
which total over 35, demonstrate that the Cantor Exchange compromises basic legal principles
cutting across the Commission’s entire regulatory regime. In addition to the five areas identified
above, the application violates requirements in the areas of floor broker registration, exchange
compliance and disciplinary programs, audit trails, EFPs, broker associations and fair and
impartial arbitration forums. Approval of such a legally flawed application would call into question
the Commission’s commitment to enforce the laws under its administration. Approval of such a
legally flawed application would constitute arbitrary and capricious agency action.

The Commodity Exchange Act establishes a model of exchange self-regulation subject to
Commission oversight. This model of self-regulation is built upon two fundamental principles:
(1) futures contracts must be “executed or consummatied by or through a member of” a
Commission designated contract market, or exchange (CEA Section 4(a)(2)); and (2) designated
contract markets are responsible for overseeing the conduct of their members through effective
compliance and disciplinary programs (CEA Sections 5a{a)(8) and 8c).

The Cantor Exchange, NYCE and Cantor Group threaten to undermine the CEA's proven model of
responsible exchange self-regulation subject to Commission oversight through their deliberate
obfuscation on the central issue of whether Terminal Operators -- whe are the only
individuals allowed to execute transactions on-the Canifor Exchangeé -- are members
of the Cantor Exchange, subject to the Cantor Exchange's self-regulatory jurisdiction as such. If
the Terminal Operators are not members,” as is evident, then the Cantor Exchange violates Section
4(a)(2) of the Act and cannot be approved except pursuant to Commission exemptive action, which
the Cantor Exchange and its sponsors are not seeking. To allow otherwise would create a gaping
hole in the CEA’s established regulatory regime., If Terminal Operators are members of the Cantor
Exchange, then numerous other legal problems follow, as highlighted in Exhibit A.

We read the application’s confusing and ambiguous statements regarding the status of Terminal
Operators to mean that the Terminal Operators are not intended to be treated as members of the
Cantor Exchange. But there is some confusion, perhaps deliberately fostered, on this point. On
the one hand, the Cantor Exchange suggests that Terminal Operators are members by providing for
limited (and inadequate) NYCE monitoring of Terminal Operator trading activities and by stating
that Terminal Operators will become registered as floor brokers, which is allowed under CFTC and
NFA rules only if they are exchange members. On the other hand, Terminal Operators are
excluded from the provisions in the Cantor Exchange By-Laws and Rules setting out the scope of
the Cantor Exchange's jurisdiction (see Exhibit A, Legal Objection 2); Terminal Operators are

6 The right to execute trades is a commonly recognized attribute of exchange membership. The
Commission itself defines a member of a contract market to include “individuals . . . given members' trading
privileges” on a contract market. CFTC Rule 1.3(g).

7 Although the Board of Trade allows non-members to input orders into our Project A System, that
is not valid precedent for waiving membership status for the Terminal Operators. In the Project A context, terminal
operators must be employed by members of the Exchange, which eliminates any gap in our regulatory oversight.
Moreover, the Board of Trade has clear jurisdiction directly over the individual terminal operators as employees of
members. In sharp contrast, the Terminal Operators on the Cantor Exchange will be employed by Cantor Fitzgerald
Securities, which is not going to become a member of the Cantor Exchange. (It is Cantor Fitzgeraid
& Co. that will become a Clearing Member of the Cantor Exchange.)
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subject to private rules (presumably set by the Cantor Group) which have not been submitted to the
Commission for approval; and the Cantor Exchange and its sponsors offer no clear explanation
regarding who, if anyone, may discipline Terminal Operators or under what procedures. In our
view, these factors destroy any illusion that Terminal Operators are subject to meaningful
regulatory oversight as quasi-members.

1t is difficult to know if our interpretation is correct without any Commission staff description of its
understanding of the membership status of the Terminal Operators. We could offer our legal
analysis and comments based on such an interpretation on this critical point, if we had it. But since
we do not, we have conducted our legal analysis in the alternative, covering both scenarios, and so
note in Exhibit A.

I1. HE MMI N D R THE_APPROVAL P
' FOR A FIRST TIME APPLICANT FOR CONTRACT MARKET
DESIGNATION

The approval process for contract market designation is a basic component of CFTC regulation.
As the Commission recently stated when it adopted its “fast track” rules: :

“The requirement that boards of trade meet specified conditions in order to be
designated as contract markets has been a fundamental tool of federal regulation of
commodity futures exchanges for the past seventy-five years.” 62 Fed. Reg.,
10434 (March 7, 1997).

The designation process is most important for a first time applicant, such as the Cantor Exchange,
which does not have established operations or any futures trading history. A de novo application
such as this requires the Commission’s careful consideration of all aspects of the new exchange’s
proposed operations to ensure that the exchange will comply with the qualification standards of
Sections 5 and 5a of the Act.

Given this, we question why the Commission staff appears to be rushing its consideration of the
Cantor Exchange application, especially when the application has so many legal problems and
raises 5o many legal and policy issues. Indeed, many of the issues raised are the express subject
of a pending concept release by the Commission. The Commission’s unreasonable fifteen day
deadline for the current comment period and its failure to offer any legal analysis, including any
identification of relevant legal and policy issues for public comment in its Federal Register notices
on the Cantor Exchange application,$ provide compelling indications of this apparent rush to
judgment. It also places the Commission in the untenable position of pre-judging issues on which
it has solicited, but not yet received, public comment.

As further proof, the Commission staff has yet to apply the same close scrutiny to the technical
capabilities of the Cantor Exchange’s electronic bulletin board, the Cantor System, that it has

8 In addition to the other examples we have cited relating to U.S. exchange proposals which the
CFTC has tabled pending completion of a concept release process, the Commission recently advised the DTB that it
will no longer consider the DTB’s requests under a February 29, 1996 no action letter to place additional trading
terminals within the U.S. because the Commission plans to undertake a broader policy review of how it should
regulate expansion of foreign exchanges’ electronic trading systems into the U.S.
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applied to other exchanges’ electronic systems. This disparity is illustrated by Exhibit B, which
compares the Commission’s review of the Board of Trade’s Project A System versus the Cantor
System. For example, the Commission staff has not required the Cantor Exchange to obtain an
independent, in-depth verification of the technical capacity, security and reliability of the Cantor
System, as it required of the Board of Trade for our Project A System. Commission approval of
the Board of Trade's revised Project A Rules was delayed approximately four months while an
outside consultant closely evaluated the Project A System, at a cost to the Board of Trade of over
$100,000.9

Another indication is provided by the Commission staff’s apparent willingness to waive traditional
caution towards exchange non-competitive trading proposals. For example, those U.S. futures
exchanges that permit crossing do so pursuant to Commission approved rules that require exposing
orders to other market participants before they may be crossed, which ensures 2 correlation to the
prevailing market. In this case, however, the Commission has not raised any serious objections to
the Cantor Exchange's proposal to implement crossing procedures pursuant to which orders wiil
be matched at a randomly selected price, 10 notwithstanding the Cantor Exchange’s own admission
that the assigned match price “may be inferior to the prices that could otherwise be obtained.” (See
the proposed Customer Information and Risk Disclosure Statement included in the June 18
submission as Schedule IV, at page IV-4.) Indeed, the Commission has been far more
conservative in providing relief to existing exchanges from competitive trading requirements
pursuant to its exemptive authority than has yet been displayed in the consideration of the
Cantor Exchange’s proposed closed and monopolistic Exclusive Time and Clearing Time
procedures and off-market order crossing procedures. For example, when the Commission
adopted its Part 36 exemptive rules for exchanges, it stated that it would re-evaluate an exchange’s
special, non-competitive execution procedures twelve months after they become effective [60 Fed.
Reg. 51334 (Oct. 2, 1995)] and demanded adherence to strict audit trail standards (CFTC Rule
36.3(b)). In sharp contrast, the Commission staff have yet to even acknowledge that the Cantor
Exchange’s proposed trading procedures are non-competitive or that the Cantor Exchange’s
proposed audit trail is deficient.

9 Relying on the Cantor Group's assurances that the Cantor System has been used by the Cantor
Group in connection with its trading of cash Treasury securities is inappropriate. That base system must be
enhanced to add new functionality for trading of futures contracts and to add new functionality for the Cantor
Exchange's proposed market crossing procedures, which the Cantor Group does not offer as part of its cash brokerage
activities. (See May 21 Q&A at question 83.) Moreover, the Cantor Exchange’s press reports and membership
materials indicate that the Cantor Exchange plans to move to interactive electronic trading, including placement of
trading terminals directly with Authorized Traders outside building where the Terminal Operators will trade, shortly
after the Commission approves the pending application. The Commission cited the Board of Trade's plans to expand
access to Project A outside the Board of Trade building as one of the reasons for requiring us to obtain the outside
consultant review at great expense and delay.

10 The match price will be selected randomly from trade prices that occur in the Cantor Exchange's
paraliel market during the three minute window following the relévant crossing time set by the Cantor Exchange.
See proposed Cantor Exchange Ruie 314-B. Treasury futures prices can move rapidty during a three minute interval.
For example, on June 17, 1998, during the three minute interval from 8:21 a.m. to 8:23 a.m., the Board of Trade's
June 98 Treasury Bond futures contract experienced 14 price changes within a 7 tick range ($218 per contract, of
$2,180 for a 10-lot order). Similar price changes occurred within ranges of 4 to 7 ticks during other three minute
intervals that day.
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II1. IF THE CANTOR EXCHANIGE CANNOT COMPLY WITH THE LAW, IT
EEK N

Commission approval of the Cantor Exchange application will move federal regulation of futures
markets in a fundamentally new direction without proper analysis by the Commission staff. The
Commission should not, and legally cannot, implement major policy changes through a contract
designation proceeding. If the Commission wishes to alter the policies and legal requirernents of
its rules to accommodate the unique and unprecedented features of the Cantor Exchange, it may
only do so in accordance with federally mandated rule making procedures of pursuant to its
exemptive authority under Section 4(c) of the Act. If the Commission wishes to waive certain
statutory provisions to accommodate the Cantor Exchange, it may only do so pursuant to its
exemptive authority under Section 4(c). Whether the Commuission proceeds through rulemaking or
exemptive action, federal law is clear that the Commission must provide notice and an opportunity
for public comment.

The Commission itself recognizes that:

“the best mechanism for handling novel or complex issues, significant gaps in
regulatory coverage, relief from regulatory requirements or initiatives for regulatory
reform generally is the notice and comment rulemaking process or, where
appropriate, exemptive action by the Commission itself after notice and public
comment.” CFTC Proposed Rule on Requests for Exemptive, No-Action and
Interpretive Letters, 63 Fed. Reg. 3285, at 3285 (January 22, 1998).

Without question, the Cantor Exchange proposal raises the very type of “novel” or “complex”
issues that signal significant gaps in regulatory coverage that necessitate regulatory action. For
example, a number of the Commission's rules relating to trading activity are predicated upon
“member" status. If Terminal Operators are treated as non-members, as the Cantor Exchange
intends, they may circumvent requirements that should apply on the basis of a technicality.

The Cantor Exchange application raises other issues that may indicate regulatory gaps. This
should not come as a surprise given that the Cantor Exchange would be the first “proprietary
exchange” controlled by a single private firm. It is highly unlikely that Congress in promulgating
the CEA or the Commission in promulgating its regulations contemplated a contract market that
would be controlied by one firm. As House Agricultural Committee Chairman Robert F. Smith
and Risk Management Subcommittee Chairman Thomas W. Ewing noted in their May 25 letter to
Chairperson Born:

“[P]roprietary exchanges, by definition, raise special fitness issues. If a firm
controls an exchange's board, should that firm only be required to meet existing
fitness standards for sitting on exchange boards or even a more exacting standard,
since that single firm rather than a majority of members would decide policy fora
proprietary exchange? Should the firm controlling the exchange or its affiliates be
barred from trading on the exchange or in related cash markets, to the same extent
as current exchange officials and personnel? What special market integrity
probiems do proprietary exchanges create?

O
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The Cantor Exchange proposal does not fit the current regulatory framework established by the
CEA and the Commission's regulations. If the Commission for any reason decides to continue to
entertain the Cantor Exchange application, it should table the application until it has taken the time
and steps necessary to develop and formalize a regulatory approach that applies equally to all
exchanges and takes into consideration the public interest as required by CEA Section 4(c).1!
Those steps should include opportunity for substantive public comment and discussion to best
assist the Commission in establishing an appropriate generic regulatory approach. The
Commission will not be in a position to make an informed determination regarding the requisite
level of regulation for the Cantor Exchange until it has had the opportunity to review and consider
the relevant rulemaking comments from the public. '

Furthermore, if the Commission simply adopts a case-by-case approach to the review of alternative
exchange models such as the Cantor Exchange, and if the Commission applies regulatory treatment
to such reviews on an ad hoc basis, it runs the risk of creating regulatory anomalies that could
severely damage the futures industry. Instead, the Commission should consider a more
comprehensive and structured approach, as it has in other instances.

IV. THE_ CANTOR EXCHANGE APPLICATION IS MATERIALLY
INCOMPLETE

The Cantor Exchange, NYCE and Cantor Group have provided ample evidence that their proposal
violates many CEA and Commission requirements and, therefore, should be disapproved. If the
Commission believes, however, that more legal analysis is required, then it should demand greater
responsiveness from the Cantor Exchange and its sponsors since the record they have provided is
still missing critical information on which to base a complete legal analysis, As we noted in our
June 30, 1998 comment letter, the Cantor Exchange’s May 21 and June 18 submissions compound
the material deficiencies of the record by providing ambiguous and non-responsive answers that
ignore the questions as asked by the Commission staff.

The May 21 and June 18 application materials are replete with superficial, vague and ambiguous
answers that appear to be deliberate attempts to obscure critical aspects of the Cantor Exchange
proposal from careful scrutiny. This is especially true with respect to the status and oversight of
the Terminal Operators. The ambiguous and confusing statements in the May 21 Q&A on such an
important matter as who, if anyone, has authority to discipline Terminal Operators - a confusion
that still persists — confirms the Cantor Exchange’s planned obfuscation. (Compare the responses
to question 16, which suggests that NYCE can discipline Terminal Operators, with the response to
question 51, which indicates that only the Cantor Exchange may discipline them.) Of course, the
January 8 submission initiated the confusion when the Cantor Exchange misrepresented the
Terminal Operators as “clerical.” That characterization is belied by the descriptions in the May 21
Q&A confirming that Terminal Operators will act in the same manner they do today as registered
government securities representatives, having the same extensive interaction with customers and
with one another in soliciting, receiving, handling and executing orders for Cantor Exchange

: i1 In Part V of our April 27 letter, we discuss certain basic conditions dictated by public interest
considerations that we believe should be incorporated into any alternative or revised exemptive framework for
exchanges. These include, among others, limiting availability of the exemption to contracts that do not replicate
non-exempt contracts and anti-fraud and anti-manipulation rules. Please refer to that earlier discussion.

D
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futures contracts. (See, e.g., May 21 Q&A, responses to questions 47.a. through i.) The
Commission staff so noted in its May 6 letter.

Another excellent illustration of the Cantor Exchange's non-responsiveness is its failure in the May
21 Q&A to offer any credible explanation to the Commission staff’s questions regarding how a
central feature of the Exclusive Time procedures, withholding better bids or offers from
the two parties involved in the exclusionary work-up process, is *“not . . . inconsistent
with Commission Regulation 1.38(a)’s requirements that all futures contracts be executed in an
open and competitive manner.” (Question 69.d.) After acknowledging that “bidding through an
offer” or “offering through a bid” could occur without replacing the posted bid or offer, the Cantor
Exchange then offers the contradictory statement that during the Execution Time (which includes
Exclusive Time) “participants trade at the best available price, which will be available to all
participants on a fair and equal basis,” as its explanation for how the Exclusive Time trade-
matching algorithm “does not contradict the standards set forth in CFTC Regulation 1.38.” (See
May 21 Q&A, response to question 69.d., emphasis added.) When asked again how a frade
maiching algorithm that rejects bids or offers that better the market is consistent with
the Commission’s open and competitive trading standards, the Cantor Exchange simply refers back
to this non-responsive answer, ignoring a core tenet of futures regulation. (See question 79 and
corresponding answer.)

Other vivid examples of assertions masquerading as responsive explanations include:

1. When asked for the report or findings of the investigation that the Cantor Group
commissioned to determine if any Cantor traders gained an unfair advantage by accessing
terminal screens used by a Cantor interdealer broker affiliate, the Cantor Exchange
responded with a copy of a letter from the outside investigators (Mr. Richard Breeden and
Mr. Brandon Becker) containing general conclusory statements, with no explanation as to
why the actual findings were being withheld. (See May 21 Q&A question 26 and
corresponding answer and Schedule III.) In response to the Commission’s June 11
follow-up request for a copy of the independent review underlying this letter, the Cantor
Exchange revealed for the first time that “No written communication between Mr. Breeden
and his legal advisors has been shared with Cantor Fitzgerald. Mr. Breeden provided
Cantor Fitzgerald with an oral briefing of the results, but Cantor Fitzgerald never saw or
received any written report or findings.” (See June 18 Q&A question 7 and corresponding
answer.) The Cantor Exchange offers no explanation of the actual findings in its June 18
submission.12

2. When asked how the trade matching algorithm for the market crossing sessions is
consistent with the open and competitive trading requirements of CFTC Regulation 1.38,
the Cantor Exchange responded with a description of the new procedures for setting the
market crossing price, but offered no explanation of how the crossing procedures satisfy
Regulation 1.38 other than to assert that the Cantor Exchange’s participants “will all be
treated exactly the same under such procedures.” (See May 21 Q&A, question 82.a. and
corresponding answer.) _

12 Further, if the Breeden-Becker letter is not based upon a complete written report of facts and
findings, it would hardly qualify as the kind of third party expert opinion that should be given any weight by the
Commission.
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When the Commission recommended that the Cantor Exchange withdraw rules pertaining
to the Clearing Time based on indications that the exchange did not have immediate plans to
offer Clearing Time, the Cantor Exchange declined so that it would “have the necessary
‘infrastructure’ in place if it decides to introduce Clearing Time at a later stage.” (See June
18 Q&A, question 3 and corresponding answer.) Yet, the Cantor Exchange has offered no
justification for how such non-corpetitive practices are compatible with CFTC Regulation
1.38.

When asked what measures the Cantor Exchange or NYCE would take to prevent abuse of
the look-back feature which is intended to allow a Terminal Operator to undo certain trades
made in error, the Cantor Exchange responded with the generic statement that “NYCE
compliance staff will monitor the use of the “error” and “undo” keys by CFFE TOs,”
without any explanation of how such monitoring will be conducted. (See May 21 Q&A,
question 87.f. and corresponding answer.)

When asked to submit the amounts of the “Execution Fees” and “Transaction Fees”
referenced in Cantor Exchange By-Law Section 32, the Cantor Exchange responded that
“The fee amounts for the four Contracts that will initially be traded on CFFE [i.e., the
Cantor Exchange] remain to be determined.” (See May 21 Q&A, question 8 and
corresponding answer.) It is important to know the amounts of these fees, along with
clarification on what portion of the Transactions Fees will be paid to the Cantor Group and,
in turn, to the Terminal Operators, to understand the financial incentives that may influence
the conduct of those given a monopoly on trade execution on the Cantor Exchange.
Moreover, the Transaction Fees represent the Cantor Exchange’s attempt to fix floor
brokerage commissions in violation of the federal anti-trust laws.

When asked to provide a “complete description of the measures CFFE [i.e., the Cantor
Exchange], NYCE and Cantor have taken to ensure that their technical systems and the
technical systems of each entity on which they rely for any part of their operations are Year
2000 compliant,” the Cantor Exchange responded by providing two schedules that contain
scant information relevant to its operations. (See May 21 Q&A, question 89 and
corresponding answer.) Schedule V to the May 21 Q&A, which explains the NYCE’s
measure contains only the following statement directly pertaining to the Cantor Exchange:
“since the inception of the partnership of NYCE and Cantor Fitzgerald to form the Cantor
Financial Futures Exchange (“CFFE"), all development has taken into consideration Y2K.”
(Schedule V, p. V-2.) Similarly, the only statement pertaining to the Cantor Exchange
contained in Schedule VI to the May 21 Q&A, which covers the Cantor Group’s measures,
is that “Y2K compliance has been built into the current release of the Cantor System.”
(Schedule VI, p. VI-1.) Commission staff has made on-site visits to the Board of Trade
and other existing exchanges to review year 2000 readiness. It is not apparent from the
publicly available materials whether the Commission is performing similar on-site reviews

of the Cantor Exchange's technical systems.!3

System.

13 Similarly, the Cantor System should be subject to independent verification like the Project A
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7.

10.

When asked how cerfain Cantor Exchange rules pertaining to self-regulatory
functions that NYCE will perform for the Cantor Exchange (such as rules on the
composition of NYCE disciplinary committees when hearing Cantor Exchange cases) could
govern the NYCE, the Cantor Exchange responded by reiterating that NYCE has agreed
to perform the Cantor Exchange's self-regulatory functions and by offering clarifications to
the Cantor Exchange rules. (See May 21, questions 1.a. and 2.a. corresponding
answers.)

When asked to explain its statement that Terminal Operators are unlikely to engage in
solicitation of orders, after confirming that “TOs will be permitted to solicit orders from. .
Authorized Traders,” the Cantor Exchange ignored the thrust of the question by responding
that “Soliciting business generally, as opposed to solicitation of specific trades, is simply a
part of CFFE’s [Le., the Cantor Exchange’s] general marketing efforts to become a
successful and liquid marketplace.” (See June 18 Q&A, question 15 and corresponding
answer.)

When asked what portion of the Terminal Operators’ bonuses would be based on the
volume of trades they execute on CFFE, the Cantor Exchange again ducked the question by
responding that “The discretionary bonus paid to a particular TO will be based upon the
overall performance of CFFE {i.e,, the Cantor Exchange] as well as the performance of
such TO, taking into account (i) customer satisfaction, (i) compliance with CFFE rules and
other requirements applicable to TOs and (iii) discharge of all responsibilities in connection
with his or her role as a TO.” (See June 18 Q&A, question 21.b. and corresponding
answer.) This response does not address whether bonuses would be based on the Cantor
Group's customer business, but it is a conclusion that is hard to escape. Clarification on
how the Terminal Operators are compensated is important to any meaningful analysis of
whether dual trading concepts should apply to the Terminal Operators, as we believe they
should.

When asked what measures the Cantor Exchange or NYCE would adopt “to ensure that
error accounts are not abused by the designated Cantor affiliate by taking in favorable
CFFE trades that were not, in fact, executed in error,” the Cantor Exchange responded with
a general description of the surveillance data that would be available, followed by.the
assertion that “NYCE will conduct spot checks of error trades,” with the “frequency and
intensity of such checks” to “depend on the results obtained.” (See May 21 Q&A question
23 and corresponding answer.) Given the potential for abuse of error accounts, the
Commission should insist upon a more complete description of the NYCE’s compliance
program for monitoring the error account.14

This list is not exhaustive; other examples exist. Moreover, critical information is missing in other
areas not covered by the Commission's May 6 or June 11 questions. For example, the application

14 The Cantor Group reportedly has used its house accounts on some occasions to trade against

customers. Sce, Thomas Jaffe, “Between the Wall and the Wallpaper,” Eorbes, October 20, 1997. A copy of this
article is attached as Exhibit D to our April 27, 1998 letter. Given the serious customer protection implications of
these aliegations, it would be inappropriate for the Commission to accept the Cantor Exchange'’s assertion that no
wrong doing occurred without further inquiry.
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materials provide scant information on how the Cantor Exchange will be integrated into the
Commodities Clearing Corporation’s clearing operations.

The Commission should remit the May 22 and June 18 submissions as materially incomplete and
insist that the Cantor Exchange and its sponsors replace them with more complete and candid
answers to the Commission staff’s questions.

V. THE COMMISSION SHOULD REP ISH E_APPLI I
URTHER MMENT IFE PP D

We wish to reiterate the objections we raised in our June 30 letter regarding the Commission’s
handling of the public comment process. In particular, we object to the current comment period as
premature given the many deficiencies in the record which hinder a complete legal analysis. At
fifteen days, it is also much too short. If the Commission decides to keep the application open
rather than deny it based on the legal problems currently known to exist, then the Commission
should suspend its review of the application as materially incomplete and provide for another
comment period in the future, 60 to 90 days in length, after the Cantor Exchange, NYCE and
Cantor Group provide a complete and unambiguous description of their proposal and the
Commission staff completes its own legal analysis to identify relevant issues for public comment.

The NYCE and Cantor Group have made significant changes to their plans for the Cantor
Exchange since the close of the original public comment process on April 27,1998, and are likely
to continue doing so. These changes include, among others:

1. The Cantor Ex¢hange now plans to have Terminal Operators register as floor brokers and
has dropped the fiction that Terminal Operators will act only in a clerical capacity in
soliciting, handling and executing orders for Cantor Exchange Treasury futures contracts.
The Cantor Exchange does not explain, however, how Terminal Operators can qualify for

floor broker registration without being “members” of the exchange, as required by CFTC
and NFA rules.

2. The exchange will no longer be a joint employer of the Terminal Operators. In the May 21,
1998 submission, the Cantor Exchange stated that Terminal Operators will be jointly
employed and compensated (including incentive bonuses) by Cantor Fitzgerald Securities,
LLC and CFFE, LLC, which, despite the name association with the “CFFE” acronym that
the exchange itself uses, is nof part of the ownership structure of the exchange and is, in
fact, a wholly-owned subsidiary of Cantor Fitzgerald, LP. In the June 18 submission, the
Cantor Exchange now states that the Terminal Operators will be employed solely by
Cantor Fitzgerald Securities, LLC or another Cantor Group company. (See response to
June 18 Q&A question 21.a.)

3. In the May 21 submission, the Cantor Exchange stated that the rules governing the conduct
of the Terminal Operators would be set out in a private employment agreement, and not in
the Cantor Exchange By-Laws and Rules. This agreement, although material, was not
included as part of the Cantor Exchange’s May 21 submission, prompting the Commission
to request a copy in its June 11 letter. (See June 11 letter, question 19.a.) The agreement
that the Cantor Exchange included as part of its June 18 submission does not set out
specific standards, but instead cross-references a “CFFE Policies and Procedures Manual”
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(June 18 Q&A, Schedule ITI, at p. III- 2), which was not to be found as part of the June 18
submission.

4. Like the Terminal Operators, the Supervisors will no longer be jointly employed by the
Cantor Exchange, even though they will have first line responsibility for monitoring the
Terminal Operators’ compliance with the private rules that govern their conduct and will
have the authority to decide whether the Cantor Group will accept financial responsibility
for Terminal Operator trading errors. According to the May 21 submission, the
Supervisors will be jointly employed and compensated (including incentive bonuses) by
two Cantor Group entities, Cantor Fitzgerald Securities, LLC and CFFE, LLC, the wholly-
owned subsidiary of Cantor Fitzgerald, LP. Itis unclear whether their employment status,
t0o, has changed yet again, as it has with the Terminal Operators.

5. The Cantor Exchange has a newly created class of 1,000 Associate Memberships.

6. The methodology for setting the price at which orders will be crossed during Market
Crossing Sessions has been completely changed; the crossing price will now be set by
randomly selecting the price at which a trade outside the crossing session occurs during the
three minute period following the relevant crossing time.

7. Commodities Clearing Corporation, and not a newly formed New York Board of Clearing,
Inc., will clear Cantor Exchange trades. The Cantor Exchange’s sponsors are also
apparently considering creating 2 class “C” clearing membership limited to Cantor
Exchange products. (See Letter dated April 3, 1998 from Mound, Cotton & Wollan to
David VanWagner, Special Counsel, CFTC Division of Trading and Markets.) The May
22 and June 18 submissions did not provide any further information on this plan.

8. Class B Membership in the Cantor Exchange’s holding company, CFFE Regulatory, LLC,
will now be offered to full members of the Coffee, Sugar & Cocoa Exchange, as well as to
full members of NYCE. (See June 18 Q&A response to question 10 and June 18 CFFE
By-Law Section 33.)

Changes such as these impact any legal analysis of the Cantor Exchange. If the NYCE and Cantor
Group make further material changes to their plans for the Cantor Exchange, the Commission
should republish the application for further public comment. If the comment process is to have any
value, interested parties should be allowed to comment on the sponsors’ final (or near final)
plans for the Cantor Exchange, not just on earlier versions of the proposal when many key
features are in a state of flux.

The Commission also is obligated under Section 5a{a)(12) of the CEA to republish for public
comment any future changes to the proposed Cantor Exchange By-Laws and Rules that the
Commission determines to be of major economic significance. Section 5a(a)(12) requires the
Commission to “give interested persons an opportunity to participate in the approval process” for
such rules (including rule changes) by publishing notice of such rules in the Federal Register at
least thirty days before their approval. The Cantor Exchange has already made a number of
changes to its original set of proposed rules, and may make other rule changes as their business
plans change or as the Commission identifies other questions through its on-going review of the
application.
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If the Commission reopens the application for public comment again, it should provide a more
reasonable comment period than fifteen days. We recommend 60 to 90 days given the novel and
complex issues that the application raises. At a minimum, the Commission should allow thirty
days for public review and comment, consistent with Section 5a(a)(12) and the Commission's
internal policy as stated in Appendix D to the Commission’s Part 5 rules.13

Our own experience refutes any notion that fifteen days is adequate. We began our legal analysis
of the Cantor Exchange application long before the Commission decided to reopen the comment
process. Despite devoting substantial resources to this effort, our legal analysis is still on-going.
We know first hand that it is extremely time consuming, and extremely resource intensive, to (i)
obtain the publicly available materials; (ii) review those materials; (iii) piece together a coherent
understanding of the proposal from the disparate, incomplete and inconsistent information
contained in those materials; (iv) identify and analyze the myniad issues that the application poses;
and (iv) draft a comment letter based on the legal analysis. It is unreasonable to expect anyone to
complete that process in fifteen days, especially if they are considering commenting for the first
time. In the end, we fear that the daunting task of reviewing the proposal within fifteen days
without any assistance from the Commission in synthesizing the application materials to provide a
comprehensive description of the proposal or in identifying the special issues that should be
addressed has discouraged full public participation in the comment process and masked the
significant legal and policy issues the application raises.

VI. CONCLUSION

The Commission should enforce the law as written and, as a result, disapprove the application,
unless its sponsors agree to change their proposal to comply with federal law. The Commission
should not engage in tortured interpretations of the many applicable legal requirements simply to
accommodate the Cantor Exchange. Such legal contortions would constitute arbitrary and
capricious action by the agency. Moreover, as the Commission itself has recognized, the “best
mechanism for handling novel or complex issues. . . is the notice and comment rulemaking
process or, where appropriate, exemptive action by the Commission itself after notice and public
comment.” 63 Fed. Reg. 3285.

15 This provision states:

“The Commission will seek public comment on applications for designation of futures and option
contract markets by publishing a notice of availability of the terms and conditions of the proposed
contract. Generally, the Commission will provide for a public comment period of thirty days on
such applications for designation; provided, however, that the public comment period will be
fifteen days for those applications submitted for review under the fast-track procedures of §5.1(b)
under §140.96 of this part.”

The Cantor Exchange rules do not qualify for fast-track treatment since the Cantor Exchange is a first time applicant
for contract market designation. CFTC Rule 5.1(a)}{(4).
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The Board of Trade would be happy to meet with the Commission te discuss the legal objections to
the Cantor Exchange application set out in this letter and in our earlier comment letters.

Sincerely, _

Thomas R. Donovan

cc: The Honorable Brooksley Born, Esq.
The Honorable John E. Tull, Jr.
The Honorable Barbara Pedersen Holum
The Honorable David D. Spears
I. Michael Greenberger, Esq., Director, Division of Trading and Markets
Steven Manaster, Director, Division of Economic Analysis

[



EXHIBIT A
SUMMARY OF LEGAL OBJECTIONS WITH THE
CANTOR EXCHANGE! APPLICATION

A. NON-COMPLIANCE WITH QUALIFICATION STANDARDS FOR BOARD

MEMBERS

1.

CFFE, LLC, a wholly owned subsidiary of Cantor Fitzgerald, LP, will appoint 8
of 13 directors on the Cantor Exchange’s board. This control is contrary to CEA
Section 5a(a)(16) and CFTC Rule 1.63 and to CEA Section 5a(7)’s public interest
requirement for contract market designation.

In January 1997, the CFTC fined Cantor Fitzgerald & Co. $500,000 and imposed
various sanctions on the firm in settling CFTC allegations that the firm participating
in a fraudulent money management scheme. CFTC Rule 1.63(b)(1) requires a
contract market to adopt rules making “a person ineligible” to serve on the
exchange’s board of directors who “was found within the prior three years by a
final decision of . . . the Commission to have committed a disciplinary offense.”
The CFTC’s 1997 order against Cantor Fitzgerald & Co. involves a disciplinary
offense that disqualifies the Cantor Group? from serving on the Cantor Exchange’s
board until January 2000. Unless the Commission intends to render the
requirements of CFTC Rule 1,63 a complete sham, the rule should also disqualify
the Cantor Group from appointing any directors to serve on the Cantor Exchange
board, let alone a majority of the directors as proposed.

The Cantor Group’s control of the Cantor Exchange board violates CFTC Rule
1.63 and the Commission’s underlying policy that “SRO bodies which establish
and enforce an SRO’s rules be impartial and free from the potential for and even
the dppearance of impropriety.” 54 Fed. Reg. 37001 (Sept. 6, 1989)
(emphasis added). '

B. IMPROPER DELEGATION OF TRADE EXECUTION TO NON-MEMBERS

2.

Section 4(a) of the CEA requires transactions to be “executed or consummated by
or through a member of” a designated contract market. The Cantor Exchange
violates this basic legal tenet, as well as CEA Section 5a(7)’s public interest
requirement for contract market designation, because trades will be executed by or

!

The sponsors use the acronym “CFFE” as the short-hand name for its proposed exchange. To '

avoid confusion over the exchange's relationship to CFFE, LLC, which is wholly-owned by Cantor Fitzgeraid, LP
and not a part of the exchange's ownership structure, we use the term “Cantor Exchange” in lieu of CFFE.

2

The tecm “Cantor Group” is used in this letter to refer generically to Cantor Fitzgerald, L.P. and

rejated companies under its common control.
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through Terminal Operators who are not members of the Cantor Exchange.3

The Cantor Exchange and its sponsors, the New York Cotton Exchange (“NYCE”)
and Cantor Group, have provided some confusing indications of whether Terminal
Operators are members. On the one hand, they suggest that Terminal Operators are
members by providing for limited (and inadequate) NYCE monitoring of Terminal
Operator trading activities and by stating that Terminal Operators will become
registered as floor brokers, which is allowed under CFTC and NFA rules only if
the Terminal Operators are exchange members. '

We conclude that the Terminal Operators are not members, however, because they
are excluded from the provisions in the Cantor Exchange By-Laws and Rules4
setting out the scope of the Cantor Exchange’s jurisdiction. The preamble to the
Cantor Exchange By-Laws states:

“All persons who hold Trading Privileges on CFFE {i.e., the Cantor
Exchange] shall . . . (ii) be subject to the jurisdiction of CFFE and
the Cotton Exchange for purposes of arbitration, disciplinary,
compliance and surveillance procedures.”

Cantor Exchange By-Law 36, in turn, omits Terminal Operators from the list of
persons who are eligible for “Trading Privileges” on the Cantor Exchange, thereby
excluding them from the Cantor Exchange’s jurisdiction. Instead, the Terminal
Operators are employed by the Cantor Group and “provided by” the Cantor
Exchange to perform certain services.5

None of the persons whom the Cantor Exchange atternpts to pass off as “members”
by conferring so called “Trading Privileges” on them -- namely, Screen Based
Tradérs, Associate Members and Clearing Members -- can actually execute
transactions in futures contracts on the Cantor Exchange. The Cantor Group and its
Terminal Operators will have a monopoly on ail trade executions. The “Trading
Privileges” that the Screen Based Traders, Associate Members and Clearing

3 Their Cantor Group employer, Cantor Fitzgerald Securitics, LLC, is also not a member of the
Cantor Exchange; it is Cantor Fitzgerald & Co. that will become a Clearing Member of the Cantor Exchange.
Thus, the situation is not analogous to the Board of Trade, where non-members may input orders into our Project A
System, because such operators must be employed by a member of the Board of Trade, which eliminates any gap in
our regulatory oversight. The Board of Trade also has clear jurisdiction over the Terminal Operators &s employees of
members.

4 References to Cantor Exchange By-Laws and Rules are to the June 18 draft, unless otherwise
noted.

5 See Cantor Exchange Rule 724, which begins “The CFFE [i.e., the Cantor Exchange] shall
provide Terminal Operators to perform certain services for Clearing Members and Screen Based Traders with respect
to the CFFE.”



Members$ enjoy is simply the right to place orders directly with a Terminal
Operator. “Trading Privileges” constitute nothing more than the right commonly
enjoyed by many non-members today to phone orders directly to a member or
member firm's personnel on an exchange’s trading floor. “Trading Privileges” is a
misnomer designed to create the illusion that Clearing Members, Screen Based
Traders and Associate Members, and not Terminal Operators, should be the focus
of the Cantor Exchange's self-regulatory oversight.

If the Terminal Operators are not members, as we have concluded, then the Cantor
Exchange violates Section 4(a)(2) of the Act and cannot be approved except
pursuant to Commission €xemptive action, which the Cantor Exchange and its
sponsors are not seeking. To allow otherwise would create a gapping hole in the
CEA'’s established regulatory regime. If Terminal Operators are members of the
Cantor Exchange, then numerous other legal problems follow, as highlighted in this
Exhibit.

3. The Cantor Exchange violates the implicit CEA requirement that an exchange must
provide open membership access subject to reasonable eligibility standards. This
requirement is reflected in CEA Section 5(5), which prohibits an exchange from
excluding certain cooperative associations from exchange membership. It is also
embodied in the Commission's Part 8 Rules, which set out procedures for
Commission review of exchange membership denial actions.

The CETC defines the term “Member of a contract market” to mean and include
“individuals, associations, partnerships, corporations, and trusts owning or holding
membership in, or admitted to membership representation omn, a contract market or
given members’ trading privileges thereon.” CFTC Rule 1.3(q) (emphasis
added). Although Terminal Operators are not members of the Cantor Exchange,
Terminal Operators clearly fall within this definition given their trade execution role.

The Terminal Operators are the only ones given what would be commonly
recognized as “members’ trading privileges” on the Cantor Exchange. They are the
true analogy to traditional floor members, yet the Cantor Exchange does not treat
them as “members.” The Cantor Exchange violates the qualified open membership
requirement by giving the Cantor Group and its Terminal Operators an exclusive
monopoly on trade execution. The Cantor Group alone decides who it will assign
as Terminal Operators, subject only to NYCE background checks, and Terminal
Operators must be employees of Cantor Fitzgerald Securities.

C. PROBLEMS WITH REGISTRATION OF TERMINAL OPERATORS AS
FLOOR BROKERS

The Terminal Operators will be performing trade execution functions that the CFTC has
determined require floor broker registration. Yet, the Cantor Exchange’s proposal to
register the Terminal Operators as floor brokers without treating them as members of the
Cantor Exchange is a half-step that attempts to create the illusion that Terminal Operators
will be subject to appropriate oversight.

6 The definitions of these terms in the Cantor Exchange’s rules cover that same persons listed in
Cantor Exchange By-Law 36.
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Registration of the Terminal Operators as floor brokers would violate CFTC Rule
3.11. CFTC Rule 3.11(a)(2) prohibits registration of an applicant as a floor broker
“unless the applicant has been granted trading privileges by a board of trade
designated as a contract market by the Commission.” In other words, an applicant
must be a member of a designated contract market before he or she can become
registered as a floor broker. The Cantor Exchange, however, does not include
Terminal Operators within its concept of “membership” and, indeed, excludes
Terminal Operators from its rule defining the categories of persons who do have
“trading privileges.” Thus, the Commission cannot permit registration of Terminal
Operators unless and until the Cantor Exchange treats them as members.

The National Futures Association (“NFA™) processes floor broker registrations for
the Commission. The NFA’s rules incorporate the Commission’s Part 3
registration rules by reference. See NFA Rule 201. Thus, absent amendment, the
NFA’s rules also bar registration of the Terminal Operators as floor brokers unless
and until the Cantor Exchange treats them as members.

CETC Rule 1.62 requires each exchange to adopt and enforce rules prohibiting a
person from purchasing or selling futures contracts for others “in or surrounding
any pit, ring, post, or other place provided by such contract market for the meeting
of persons similarly engaged” unless such person is registered as a floor broker.
Although the Cantor Exchange has represented that Terminal Operators will register
as floor brokers, it does not have any rules setting out this requirement. And, in
any event, such rules could not be enforced unless the Cantor Exchange clearly
treats the Terminal Operators as members. (See “4".)

The Cantor Exchange may also violate CFTC Rule 3.34.

Assuming the Terminal Operators are eligible to register as floor brokers, this rule
requires that they attend ethics training sponsored by an SRO or by a Commission
approved party. The Cantor Exchange indicates that Cantor Fitzgerald will be
involved in providing the ethics trading, although the firm’s precise role is not
clearly defined. In the June 18 Q&A, the Cantor Exchange states that:

“The seminars for TO would be part of a customized training
program developed by Cantor Fitzgerald and NYCE, which will
include a review of compliance and ethics issues, Such program will
take into account the particular role and function of TOs and will,
therefore, have to be different from NYCE’s current broker training
program.”

Cantor Fitzgerald is not, however, approved to provide ethics training, nor does the
firm meet the Commission’s qualification standards. CFTC Rule 3.34(a)(3)(iii)(A)
expressly disqualifies a person from presenting ethics training or preparing an
ethics training video or electronic presentation if such person is barred from serving
on an exchange board under CFTC Rule 1.63. As discussed above in “1,” Cantor
Fitzgerald is disqualified to serve on the Cantor Exchange’s board (or any
exchange’s board) by its January 1997 settlement of fraud charges with the
Commission. Thus, the firm cannot be approved to present ethics training or
prepare certain ethics training materials.

[ReR



More information is needed on Cantor Fitzgerald’s planned role with ethics training
to determine if there is a violation of CFTC Rule 3.34.

The Cantor Exchange offers floor broker registration of Terminal Operators as a
major concession that somehow cures the problem that the Terminal Operators are
exempted from clearly prescribed trade practice and other standards of conduct set
out in the Cantor Exchange Rules. In June 4, 1998 correspondence to the
Commission, the Cantor Exchange's counsel states that “the NFA and CFTC have
jurisdiction over TOs as registered floor brokers.” NFA does not have rules
governing floor broker trading practices; that is an exchange self-regulatory
responsibility. And in the case of the CFTC's jurisdiction, Terminal Operators may
circumvent many CFTC rules that would, and should, apply but will not because
the Terminal Operators are not members of the Cantor Exchange. For example, the
audit trail requirements of CFTC Rule 1.35 apply to contract market members. As
with other aspects of the proposal, the NYCE and Cantor Group are merely
offering the illusion of meaningful regulatory oversight by offering to register the
Terminal Operators as floor brokers.

D. MONOPOLY AND PRICE FIXING

9.

The Cantor Exchange grants a monopoly on all floor brokerage commissions to the
Cantor Group and its appointed Terminal Operators. Approval of this monopoly
would contravene the Commission’s obligations under CEA Section 15 and would
be contrary to CEA Section 5a(7)’s public interest requirement for contract market
designation. Section 15 requires the Commission to reject unduly anti-competitive
exchange rules. The Commission recently denied the Board of Trade’s proposed
minimum capital requirements for issuers of shipping certificates under our new
grain delivery terms, claiming that the capital requirements unduly restrict potential
issuers to a handful of firms under Section 15. The Cantor Exchange is proposing
the most egregious anticompetitive restriction imaginable -- restricting floor broker
status to a single firm, Cantor Fitzgerald Securities.

This monopoly will mean that customers could not shop around for the best
services from competing executing FCM’s. Cantor Fitzgerald Securities and its
Terminal Operators could favor certain “pet” customers of the Cantor Group over
others. For example, Cantor Exchange Rule 300 authorizes the Cantor Group to
decide “in its sole discretion” who among NYCE members may receive dedicated

* phone lines on the NYCE trading floor.? Terminal Operators may also favor one

customer over another in giving out market data or market color, (The May 21
Q&A, at question 47, reflects that Terminal Operators have broad latitude in their
communications with their designated accounts.)

If the Commission approves the Cantor Group's execution monopoly in violation
of Section 15, the Commission will put itself in the untenable situation of having to

7

The Cantor Exchange's assertion that traders with a dedicated phone line will not have an advantage

over thase who do not because those “without a dedicated phone line would dial in through a regular phone line” is
simply not credible. (See May 21 Q&A at Q.30.) If dedicated phone lines don’t provide any advantage, they would
not be offered to selected customers.



10.

monitor the Cantor Group’s customer relationships to make sure it does not abuse
its monopoly power. This monopoly also heightens the need for surveillance and
disciplinary oversight of Terminal Operators since the Cantor Exchange structure
eliminates the free market self-policing among floor brokers that exists at other
exchanges. '

The Cantor Exchange proposes to engage in illegal price fixing of floor brokerage
commissions. Proposed Cantor Exchange By-Law Section 32 contemplates that
the Cantor Exchange will charge separate Execution and Transaction Fees in
amounts to be set out in the Cantor Exchange rules. Execution Fees are comparable
to the transaction fees that other exchanges charge. Transaction Fees are, in effect,
brokerage commissions, and are charged to the aggressor side only in accordance
with cash market conventions (except on market crossing trades, when buyers and
sellers split the Transaction Fee). (See May 21 submission, response to question
11.) The Cantor Group will receive all or some portion of the Transaction Fees
(amount unknown/unspecified). (See May 21 submission, response to question
25.) This price fixing of Transaction Fees eliminates price competition among floor
brokers (the Terminal Operators) and thus is incomnpatible with the federal anti-trust
laws as reflected in the consent decree that the Board of Trade entered into in the
1970's regarding setting of floor brokerage by rule.8 Commission approval of the
Cantor Exchange’s rules to fix brokerage commissions would contravene its
obligations under CEA Section 15 to CEA and would be contrary to Section 5a(7)’s
public interest requirement for contract market designation.

E. FAILURE TO ADOPT APPLICABLE STANDARDS AS EXCHANGE

RULES

11.

CEA Section Sa(a)(1) requires each contract market to “promptly furnish the
Commission copies of all bylaws, rules, regulations, and resolutions made or
issued by it or by the governing board thereof or any committee, and of all changes
and proposed changes therein.” CEA Section S5a(a)(12) and CFTC Rule 1.41
require CFTC pre-approval of most contract rules. The analysis regarding
these requirements is presented in the alternative based upon the

- Terminal Operators’ membership status. (See Legal Objection 2.)

If the Terminal Operators are members of the Cantor Exchange, as they should be,
then the Cantor Exchange violates these requirements because it has not submitted
the standards governing the Terminal Operators’ conduct to the CFTC as rules for
review and approval. Even if the Terminal Operators are not members, as we
believe is intended, the Cantor Exchange violates these requirements because the
NYCE's delegated surveillance responsibilities include monitoring of the Terminal
Operators. (See descriptions of NYCE’s compliance program and automated trade
surveillance for the Cantor Exchange in Schedules VII and VII to the May 21
submission.) Of course, the Terminal Operators status as non-members means that
the Cantor Exchange violates CEA Section 4(a) and, thus, can only be approved
pursuant to exemptive action by the Commission. The applicant and its sponsors
are not seeking exemptive relief, nor does the Commission have an exemptive

A copy of this consent decree is attached to our June 30, 1998 comment letter.

[



12.

framework for exchanges that waives the member trading requirement of Section
4(a).

The Cantor Exchange has made numerous representations about standards
governing the Terminal Operators. With one exception (proposed Cantor Exchange
Rule 712), these standards are not set out in the Cantor Exchange By-Laws or
Rules. According to the May 21 submission, these standards would apply to the
Terminal Operators through their employment agreement with Cantor Fitzgerald
Securities. The Cantor Exchange did not, however, provide a copy of this
agreement until its June 18 submission, and then only because requested by the
Commission. The draft agreement cross references a “CFFE Policies and
Procedures Manual,” whick the Cantor Exchange did not include as part
of the June 18 submission.

The only Cantor Exchange rule that imposes any express restrictions on Terminal
Operators (as Cantor Group employees) is Rule 712. Rule 712 sets out non-
disclosure and trading prohibitions on employees of the Cantor Exchange, NYCE
and Cantor Group, which would cover Terminal Operators. The Commission is
requiring the Cantor Exchange to include Terminal Operators within the coverage of
this rule to satisfy the restrictions of CFTC Rule 1.59, which apply to SRO
employees who possess material non-public information. (See the Commission’s
June 11 letter, question 21.a.) Absent this Commission pressure, the Cantor
Exchange goes out of its way in other Rules that reasonably should apply to
Terminal Operators to avoid any mention of the Terminal Operators. For example,
Cantor Exchange Rules 303, “Execution of Orders,” and 303-A, “"Market
Crossing,” carefully omit reference to the Terminal Operators in describing trading
procedures and priorities even though they can only be implemented with the
agency of the Terminal Operators. Of course, this is consistent with the Cantor
Exchange’s attempt to shield the Terminal Operators from meaningful disciplinary
liability by treating them as non-members.

The numerous representations regarding the Terminal Operators should constitute
rules and should be codified by the Cantor Exchange and treated by the Cantor
Exchange and the Comrmission as such. The cited standards cover precisely the
types of conduct normally addressed by exchange or Commission rules, such as
trading practices and non-preferential treatment of customers. If the standards are
not treated as rules, how will customers know their rights, that is, how will they
know what requirements are supposed to protect them against potential abuses by
the Terminal Operators? How can the Cantor Exchange enforce the standards
against the Terminal Operators, as required by CEA Section 5a(8)? And how can
the Commission conduct rule enforcement reviews without a clear understanding
and delineation of the rules to be enforced?

Although not entirely clear, it appears that the Cantor Group is responsible for
adopting the CFFE Policies and Procedures Manual. If so, this would be contrary
to the requirement in CEA Section 5a(a)(1) that contract market rules are adopted by
an exchange governing board or commiittee. And since the provisions in the Policy
Manual are not being treated as exchange rules, how can the Commission ensure
that the Cantor Group does not unilaterally change them?



13.  The Cantor Exchange may also violate CEA Sections 5a(a)(a) and 5a(a)(12) and
CFTC Rule 1.41 because it has not submitted any rules to the Commission
regarding the conduct of the Terminal Operator Supervisors. The Supervisors,
however, may act as Terminal Operators, are responsible for monitoring Terminal
Operators’ communications with customers, and are responsible for determining
whether the Cantor Exchange should acknowledge liability for Terminal Operator
trading errors (which then become the Cantor Group's responsibility to correct
through the error account maintained by CF Account Managers LLC)

14. The Cantor Exchange has made numerous representations about standards
governing the Cantor Group (e.g., proprietary trading restrictions, use/misuse of
confidential information), most of which are not set out in the Cantor Exchange or
NYCE rules. For example, in the May 21 submission, the Cantor Exchange
represents that “Cantor Fitzgerald entities (other than the entity that will be in charge
of the error account) will not be allowed to engage in proprietary trading of futures
on Treasury securities on CFFE.” (See May 21 Q&A at question 19.) As another
example, the Cantor Exchange represents that “[tjhe only function” of the Cantor
Group company that will handle the error account “will be to correct transactions
resulting from errors by TOs.” The Cantor Exchange also represents that the
persons acting on behalf of the Cantor Fitzgerald & Co., an FCM that will become
a Clearing Member, and CF Account Managers, which will manage the Cantor
Group error account for Terminal Operator trading errors, “will be located in
separate rooms, without any eye- or earcontact to TOs.” (June 18 Q&A at question
9 :

The Cantor Exchange may violate CEA Sections 5a(a)(a) and 5a(2)(12) and CFTC
Rule 1.41 because it has not formally submitted rules setting out these or other
important restrictions to the Commission for review and approval. The
Commission, however, has only asked the Cantor Exchange to provide “a
comprehensive description of measures the Exchange would have in place” that
“prescribe the conduct of Cantor Fitzgerald and its subsidiaries at the Exchange”
(which it did not receive). (June 18 Q&A question 9.} At the very least, the
restrictions should be codified as rules as they relate to the two Cantor Group
companies that will be members of the Cantor Exchange: Cantor Fitzgerald & Co,
which will become a Clearing Member, and CF Account Managers, which,
presumably, must also become a Clearing Member.9

Given the Cantor Group’s involvement in and control over this venture, customers
are entitled to know the special restrictions and standards that apply to the Cantor
Group and to have the comfort of knowing that the Cantor Group is bound by them
as Cantor Exchange or NYCE rules and can be disciplined for violating them. This
is especially true with respect to the error account, especially given the potential for
abuse by covertly taking favorable customer trades into an error account that were

9 The Cantor Exchange provides no clear statement on whether CF Account Mangers will become 2
Clearing Member. Since that company will manage the Cantor Group error account for Terminal Operator trading
errors, we presume that it must become a Clearing Member to operate. If not, then we question whether Commerce
Clearing Corporation needs to amend its rules to define and govern CF Account Mangers® special status. No such
rule changes are included in the publicly available materials.



not executed in error. 10 The Cantor Exchange should not expect the Commission
to take on first line responsibility for monitoring the Cantor Group's compliance
with private standards of conduct.

If the Cantor Exchange is not responsible for enforcing the Cantor Group’s
compliance with clearly prescribed restrictions set out in its rules, a regulatory gap
will exist. If the Commission permits this to occur, this is an example of the type
of gap that the CFTC may then need to fix in its own rules through agency
rulemaking. '

F. NON-PUBLIC RULES

15. The Cantor Exchange violates the requirement that exchange rules should be
available to the public by setting out the Terminal Operator standards in a private
Policy Manual and may also violate this requirement by not codifying the special
standards that purportedly apply to the Supervisors and Cantor Group. The policy
that exchange rules should be published for the benefit of market participants is
reflected in CEA Section 8c(a)(2)’s requirement that exchanges should “make
public its findings and reasons for” exchange disciplinary actions. It is also implicit
in CFTC Rule 1.51, which requires exchanges to have a compliance program that
includes investigation of customer complaints, which presumes that customers have
an understanding of the rules that apply.

G. INADEQUATE COMPLIANCE AND DISCIPLINARY PROGRAMS

Terminal Operators are not subject to responsible exchange self-regulation; they are subject
to private self-regulation controlled by the Cantor Group, for whose benefit the new
exchange will principally be operated. This is the Nick Leeson model of “self”-regulation
which proved so disastrous for Barings Bank, PLC. The problem is compounded by the
confusing status of the Terminal Operators as non-members who are nonetheless
purportedly subject to surveillance by the NYCE compliance staff. The Cantor Exchange
violates many provisions regarding contract market obligations to maintain effective
compliance and disciplinary programs.

Several of the following Legal Objections are based on the premise that the
Cantor Exchange has self-regulatory obligations to ensure that Terminal
Operators comply with the standards governing their conduct. (See Legal
Objection 11) If the Commission were to conclude that the Cantor
Exchange has no such obligations on the grounds that the Terminal
Operators are not members, that will create a gaping hole in the oversight
of trade execution activities contemplated by the Act and Commission
Rules.

16.  CFTC Rule 1.51 requires each contract market to “use due diligence in maintaining
a continuing affirmative action program to secure compliance with . . . all of the

10 The Cantor Group reportedly has used its house accounts on some occasions to trade against
customers. See, Thomas Jaffe, “Between the Wall and the Wallpaper,” Forbes, October 20, 1997. A copy of this
article is attached as Exhibit D to our April 27, 1998 letter.



17.

contract market’s bylaws, rules, regulations and resolutions which such contract
market is required by the Act to enforce.” '

We question whether the NYCE's compliance programs for the Cantor Exchange
are adequate to meet the requirements of CFTC Rule 1.51. Our concern is
heightened by the Commission’s recent February 24, 1998 “Rule Enforcement
Review of the Market Surveillance Program at the New York Cotton Exchange,”
which cited major deficiencies in the NYCE's enforcement program. The
Commission states on page 20 of the report that *the Market Surveillance
Department (“MSD") at NYCE has insufficient staffing levels to monitor effectively
the number of markets traded on the [NYCE], and to conduct other routine
surveillance activities, including the review of selected EFPs.”

The Cantor Exchange provides only the most cursory overview of the surveillance
that NYCE will perform for the Cantor Exchange in Schedules VII (“Integration of
CFFE into NYCE’s Compliance Program™) and VIII (*Description of Automated
Trade Surveillance™) to the May 21 Q&A. Schedule VII is a scant 3 pages, a page
of which is simply a list of information included in certain audit trail data logs.
Thus, it is difficult on the limited information available to fully assess whether
NYCE will provide an effective compliance program for the Cantor Exchange. The
Commission should conduct a follow-up review to confirm that the NCYE has
corrected the cited deficiencies before determining whether the Cantor Exchange,
through its delegation to NYCE, has adequate enforcement programs and staff.

More specifically, the Cantor Exchange's compliance program, administered by the
NYCE, violates CFTC Rule 1.51 as it pertains to surveillance of potential Terminal
Operator misconduct. An exchange’s compliance program under Rule 1.51 must
cover, among other things, surveillance of fiocor trading practices, investigation of
customer complaints regarding handling of their orders and investigation of
apparent rule violations. S

Terminal Operators' are the “floor trading” population and should be the focus of
NYCE'’s trade practice surveillance, but they are not. Instead, the Cantor Exchange
Rules and descriptions of the compliance programs that NYCE will administer on
its behalf focus on trade practice surveillance of Screen Based Traders and Clearing
Members. While the types of trade practice violations cited in Cantor Exchange
Rule 311 (which addresses CFTC Part 155 requirements) have some relevance for
order intermediaries (e.g., trading ahead, pre-arranged trading), these types of rules
are generally thought of as “floor practice” rules that apply principally to “floor”
execution practices and not back office practices.

The NYCE’s plans for conducting physical floor surveillance of Terminal Operators
are also deficient. The NYCE does not plan to physically observe Terminal
Operators daily at every open and close and at intermittent periods, as the
Commission requires of other exchanges. Instead, NYCE compliance staff will
conduct physical observations of Terminal Operators on an unspecified, periodic
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basis.1! (Schedule VII of the May 21 submission at page VII-1) The NYCE argues
that more limited physical observation is warranted because “floor surveillance” for
the Cantor Exchange may differ in certain respects from **‘traditional’ coverage of
pit trading.” (See Schedule VII of the May 21 submission at p. VII-2). We agree;
but those differences warrant a higher degree of floor surveillance, not a lesser
degree, because {among other things) of the potential for private negotiation of
trades between Terminal Operators while their customers are on the line and the
potential for Terminal Operators to favor one customer over another in entering
orders on the bulletin board, which is the critical step for establishing a customer’s
order priority. The Commission should be concerned about the NYCE’s lack of
understanding of the Cantor Exchange markets it has agreed to police.

The NYCE is also placing undue reliance on the audio tapes of the telephone
conversations between the Terminal Operators and customers as a surveillance tool.
These tapes appear to be the NYCE's primary tool for independent monitoring of
the Terminal Operators. Although audio tapes can provide important evidence, no
exchange should place primary reliance on them as a surveillance tool for
monitoring a critical part of the trade execution process, as NYCE proposes. Based
on the Board of Trade’s extensive experience, we know first hand that it is often
difficult if not impossible to discern what is being said or by whom on audio tapes.
Those problems are aggravated in this case by the fact that (i) Terminal Operators
can take two calls at once,12 and (ii) Terminal Operators, as the Commission staff
itself has observed, shout out to one another, which will create background noise
that the tapes may pick up. Before accepting audio tapes as a substitute for physical
observation or an effective audit trail, the Commission should listen to tapes from
the Cantor Group's existing brokerage operations to make its own independent
determination of how useful the tapes will be as a surveillance tool and whether it
makes sense for NYCE to place as much reliance on them as it has.

Even if the NYCE enhanced its planned surveillance activities with respect to
Terminal Operators, we question whether the Cantor Exchange can ever have an
adequate enforcement program so long as Terminal Operators are not members and
are not subject to clearly prescribed rules and disciplinary procedures. (See Legal
Objections 2, 11 and 15.)13 (See Legal Objection 2.) i

1 In the June 18 submission, the Cantor Exchange indicated that, initially, “NYCE personnel plans

to . . . visit [the Cantor Exchange’s] trading room on a daily basis.” (Qucsﬁon 34.a). Although unclear, the
response indicates that the personnel would visit the trading room only once a day, and not multiple times
throughout the day as the Commission requires of other exchanges.

12 “Each CFFE TO's phone turret is equipped with two head sets. This enables a TO to listen to one
trader while talking to another.” May 21 Q&A at question 41,

13 The Terminal Operators’ status as non-members raises the concern that the Cantor Exchange may

seek to justify its lack of effective compliance and discjplinary programs for Terminal Operators on the grounds that
it is not required to implement such programs with respect to non-members. If the Commission allows this to
occur, it would be sanctioning a major gap in regulatory oversight of persons who execute customer orders.

11
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Exchanges are required to maintain an effective enforcement program for taking
prompt disciplinary action for the violations they uncover through their surveillance
activities. See CFTC Rule 1.51(2)(7), and CFTC 8.05(a). The Cantor Exchange
violates this requirement because it does not have any formal enforcement
procedures for taking disciplinary action against Terminal Operators for potential
violations of the standards (albeit private) that apply to their trading conduct and
communications with customers. The NYCE’s purported surveillance of Terminal
Operators is meaningless if it is not complemented by rigorous enforcement through
established disciplinary procedures. As with many other issues, however, the
Cantor Exchange has provided incomplete and ambiguous staternents on oversight
and discipline of Terminal Operators, which prevent a definitive legal analysis on
this issue.

Indeed, the Cantor Exchange’s statements on who, if anyone, has authority to
discipline the Terminal Operators, or under what authority and procedures, appear
to be deliberate attempts to obscure careful scrutiny of these important topics. For
example, the Cantor Exchange implies that Terminal Operators are subject to the
NYCE’s disciplinary procedures when it states with respect to the NYCE’s
arbitration forum that “CFFE [i.e., the Cantor Exchange] will have jurisdiction over
CFFE TOs (as will the CFTC directly).” (May 21 Q&A at question 16). Yet, in
the same submission, the Cantor Exchange describes a more limited role for the
NYCE which does not include the authority to discipline the Terminal Operators,
when it describes NYCE compliance staff as having only the limited role and
authority to “suggest” to the Cantor Exchange that a Terminal Operator does not
meet applicable standards. (May 21 Q&A at question 51.) In that same response,
the Cantor Exchange emphasizes that it is its responsibility, “in its capacity as the
self-regulatory organization,” “to remove TOs that do not meet it continuing
standards,” but indicates that its authority to do so derives from the Terminal
Operators’ employment relationship with the Cantor Group. Yet, in June 4, 1998
correspondence to the Commission, the Cantor Exchange represents that Terminal
Operators “may have their right to operate on CFFE [i.e., the Cantor Exchange]
suspended or terrinated by NYCE.”

The Cantor Exchange describes only one limited circumstance in which the
Terminal Operators are clearly intended to be subject to NYCE's formal disciplinary
procedures, and this is for potential violations of Cantor Exchange Rule 712, which
the Commission has required the exchange to apply to Terminal Operators. (See
Legal Objection 11.) The Cantor Exchange states “Any violation of CFFE Rule
712 would subject the employee in question to disciplinary action by CFFE [i.e.,
the Cantor Exchange] through NYCE, in addition to any internal action taken by
CFFE, LLC.” (Rule 712 sets out non-disclosure and trading prohibitions on
Terminal Operators and other exchange insiders and is intended to comply with
CFTC Rule 1.59.) Even in the case of potential Rule 712 violations, however, it is
not clear how NYCE has binding authority over Terminal Operators to discipline
them.

In the end, it is not the Cantor Exchange's confusing representations that should
govemn, but the Cantor Exchange’s rules. The Terminal Operators are not members
(see Legal Objection 2), and there is nothing in the proposed Cantor Exchange By-
Laws and Rules, or in the NYCE Rules, that subject Terminal Operators to any
formal disciplinary procedures for violating the private standards set out in the
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20.

21.

Policy Manual. There is a provision in the draft Terminal Operator employment
agreement (Schedule II of the June 18 submission) whereby a Terminal Operator
agrees to “submit to the jurisdiction of the Cantor Exchange in accordance with the
CFFE By-Laws and Rules,” but since the Cantor Exchange By-Laws and Rules do
not include any disciplinary procedures and do not obligate the Terminal Operators
to submit to the NYCE's disciplinary procedures, this provision is meaningless.

The Commission should insist upon a complete and unambiguous explanation of
whether the Cantor Exchange plans to implement the type of disciplinary program
required by CFTC rules with respect to the Terminal Operators, including a
description of the disciplinary procedures that will apply to potential Terminal
Operator misconduct; the types of sanctions that can be imposed (are they limited to
suspension or termination or do they include fines?); which exchange, the NYCE or
Cantor Exchange, will administer the disciplinary program; what committees will
have authority to hear cases; and which exchange’s board would hear appeals of
disciplinary action taken against Terminal Operators. The Cantor Exchange has the
obligation of demonstrating that it has an effective disciplinary program for
Terminal Operators. To date, it has not met its burden.

The Cantor Exchange may also violate the requirements to maintain effective
compliance and enforcement programs with respect to the Cantor Group. There are
no formal procedures for the Cantor Exchange or NY CE-to*discipline firms in the
Cantor Group for violating the special provisions (wherever set out) that the Cantor
Exchange has represented will apply to them. Neither Cantor nor NYCE has
express jurisdiction over any Cantor entity for violating the restrictions specific to
those entities, except perhaps in the case of Cantor Fitzgerald Securities and CF
Account Managers based on there status as Clearing Members. (See Legal
Objection 14.)

CFTC Rule 8.05(a) requires each exchange to “establish an adequate enforcement
staff which shall be authorized by the exchange to initiate and conduct
investigations, to prepare reports incident to such investigations and to prosecute
possible rule violations within the disciplinary jurisdiction of the exchange.” We
question whether the Cantor Exchange has adequate enforcement staff to take on
these added responsibilities with respect to the Cantor Exchange, especially in light
of the Commission’s recent findings in its recent February 24, 1998 Rule
Enforcement Review of NYCE that NYCE has insufficient surveillance staff for its
existing markets.

In the May 21 Q&A, the Cantor Exchange implies that the NYCE's merger with the
CSCE will have a positive effect on the NYCE's compliance program. The Cantor
Exchange states that “after completing the merger with CSCE, the combined
compliance and surveillance staff of the Board of Trade of the City of New York
will increase by 150% over current NYCE staffing levels.” (See question 96} But
the Cantor Exchange does not explain whether this merger results in an increase in
compliance staff dedicated to the NYCE or in added staff resources to perform
surveillance for the Cantor Exchange.

It is not clear whether NYCE will maintain separate dedicated staff to conduct

surveillance for the Cantor Exchange, as implicitly required by the statemernt in
CFTC Rule 8.05(a) that an exchange’s enforcement staff “shall consist of

I3

[N



H.

22.

23,

24,

employees of the exchange and/or persons hired on a contract basis.” The
Commission also requires the Board of Trade to maintain such separate dedicated
staff with respect to our subsidiary, the MidAmerica Commodity Exchange.

The Cantor Exchange will also violate CFTC Rule 8.05(a)’s requirement that an
exchange’s enforcement staff “may not include . . . persons whose interests conflict
with enforcement duties” by delegating front line responsibility for overseeing
Terminal Operators to Supervisors who, like the Terminal Operators, are employed
and paid, including incentive pay, by the Cantor Group. ‘

One consequence of the lack of defined rules for taking disciplinary action against
Terminal Operators is that the Cantor Exchange does not have an express
mechanism for “making public its findings and the reasons for the exchange action
in any such proceeding, including the action taken or the penally imposed,” as
required by CEA Section 8c(a)(2). This is also contrary to CFTIC Rule 9.13

The deficiencies described in Legal Objections 16 through 23 are contrary to CEA
Section 5a(7)’s public interest requirement for contract market designation.

AUDIT TRAIL/RECORD KEEPING

25.

The Cantor Exchange violates the audit trail requirements of CEA Section 5a(b) and
the public interest requirement for contract market designation of CEA Section 5a(7)
because it does not capture and incorporate into its aundit trail data base the time
when orders are received by a Terminal Operator over the phone.

The Cantor Exchange has indicated that it plans to rely solely on the audit trail data
from the Cantor System for its audit trail data base used in its automated
surveillance programs. See the response in the May 21 Q&A at question 107,
which focuses on how each “key stroke is captured” to justify an exemption from
CFTC Reg. 1.35(a-1). See also NYCE's descriptions in Schedule VII to the May
21 Q&A of the Data Entry Transaction Log and Transaction Log, which appear to
be the major audit trail data bases for conducting trade practice surveillance. These
descriptions indicate that the Cantor Exchange’s audit trail data bases will be limited
to key stroke data pulled from the Cantor System.

Taping of Terminal Operator telephone conversations on time indexed lines does
not cure the problem since that Cantor Exchange does not plan to pull the time an
order is received from the tapes to incorporate into its comprehensive audit trail data
base. It is also not clear whether time indexing on the various tapes will be
synchronized, which if not would undermine the accuracy and value of that data.
As a further problem, it would appear to be difficult and time consuming to actually
pull timing data from the tapes to determine when an order is actually placed. For
example, an order could be placed well into a phone call after discussions about
market color or cash orders, or a customer may place multiple orders over the
course of a call.

The fact that Clearing Members and Screen Based Traders are required to prepare a
time record when they send orders to a Terminal Operator {except in the case of
proprietary orders) is also irrelevant and for the same reason: that data also is not
incorporated into the Cantor Exchange’s audit trail data base. (See May 21 Q&A at
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27.

question 100.) Moreover, there does not appear to be any requirement that Clearing
Members and Screen Based Traders must synchronize their time clocks against a
master clock.

The absence of critical audit trail data on when an order is receive by the Terminal
Operators (i.e., when an order is received on the trading floor) seriously
compromises NYCE’s ability to run automated programs to detect whether
Terminal Operators are showing preferential treatment te certain customers or are
pre-arranging trades before posting customer bids or offers on the Cantor System.

CFTC Rule 1.35 imposes a number of audit trail record keeping requirements on
members of contract markets, including, among others, the obligation to prepare
time stamped and dated written records of telephone orders upon receipt on the
trading floor. CFTC Rule 1.35(j) requires each contract market.to have rules in
effect to implement the audit trail requirements imposed on contract market
members. The analysis regarding these requirements is presented in
the alternative based upon the Terminal Operators’ membership
status. (See Legal Objection 2.) '

The provisions of Rule 1.35 that impose obligations on members of contract
markets would apply to the Terminal Operators if they are members of the Cantor
Exchange, as they should be. In that case, the Cantor Exchange would also be
required to adopt audit trail rules for Terminal Operators, which it has not. Even if
the Terminal Operators are not members, as we believe is intended, the
Commission should impose the audit trail requirements of its Rule 1.35 with
respect to Terminal Operators to ensure a complete and accurate audit trail as
required by CEA Section 5a(7), including order receipt times by the Terminal
Operators. The Commission’s Rule 1.35 is an example of regulatory requirements
that the Cantor Exchange is seeking to circumvent on a technicality.

Of course, the Terminal Operators status as non-members means that the Cantor
Exchange violates CEA Section 4(a) and, thus, can only be approved pursuant to
exemptive action by the Commission. The applicant and its sponsors are not
seeking exemptive relief, nor does the Commission have an exemptive framework
for exchanges that waives the member trading requirement of Section 4(a) or strict
adherence to audit trail standards.

The Cantor Exchange will violate CFTC Rule 1.31(2)(1). That rule requires that
“All books and records required to be kept by the Act or by these regulations shall
be kept for a period of five years from the date thereof and shall be readily
accessible during the first 2 years of the 5-year period.” Since the audio tapes are
treated as a supplement to the Cantor Exchange’s incomplete audit trail and are
identified as a primary surveillance tool for monitoring Terminal Operator activity,
the tapes should be retained for 5 years as required by this CFTC rule. However,
the Cantor Exchange has indicated that the tapes will be retained for only 45 days.
(June 18 Q&A at question 36.) The Commission staff, inexplicably, asked that the
tapes be held for only 180 days. (There is some confusion as to whether the Cantor
Exchange or the Cantor Group will hold the tapes. The May 21 Q&A, at question

44.a., says it is the Cantor Group, but the June 18 Q&A suggests that the Cantor -

Exchange will maintain the tapes.)
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The Act and Commission Rule 1.38 require open and competitive trading. The
Cantor Exchange will violate those precepts on a regular basis by allowing two or
more traders to negotiate block trades pursuant to the Exclusive Time and Clearing
Time procedures. Cantor Exchange Rule 303(b)(1) confirms that during Exclusive
Time those who trade opposite the party with the exclusive rights lose the benefit to
trade against any other “bid or offer superior to such trader’s bid or offer {that
would] otherwise be available.,” According to the May 21 Q&A, the Exclusive
Time will initially be six seconds, which in a moving market can be a long time to
deny market users the opportunity to trade against a superior bid or offer. The price
could potentially be locked even longer through a succession of Exclusive Time
periods. Cantor Exchange Rule 315 indicates that the Exclusive Time, alone or as a
series of trades at a given price could last as long as 5 minutes. Our April 27 and
June 30 letters provide more discussion on how the Cantor Exchange would
regularly violate CFTC Rule 1.38 and would not comply with the requirements
applicable to boards of trade under the Act. See CEA Section 5(6).

The Cantor Exchange will also regularly violate open and competitive trading
requirements with its market crossing sessions and procedures. The crossing
sessions are the only opportunity for customers wishing to trade a smaller size than
the Cantor Exchange’s minimum 10 contract size requirement to participate in the
Cantor Exchange’s markets. The price at which orders will be crossed during a
Market Crossing Session is set by the Cantor System randomly selecting the price
at which a trade outside the crossing session occurs during the three minute period
following the relevant crossing time. By the Cantor Exchange's own admission,
the assigned match price “may be inferior to the prices that could otherwise be
obtained.” (See the proposed Customer Information and Risk Disclosure Statement
included in the June 18 submission as Schedule IV, at page IV-4.}

CFTC Rule 155.2 requires each contract market to “adopt and submit to the
Commission for approval . . . a set of rules which shall, at a minimum, with
respect to each member of the contract market acting as a floor broker,” prohibit
such member from engaging in various trading practices, such as pre-arranged
trading. The analysis regarding these requirements is presented in the
alternative based upon the Terminal Operators’ membership status.
(See Legal Objection 2.)

If the Terminal Operators are members of the Cantor Exchange, as they should be,
then the Cantor Exchange violates these requirements because it has not submitted
any rules to the Commission setting the required trade practice standards with
respect to Terminal Operators. Even if the Terminal Operators are not members, as
we believe is intended, the Cantor Exchange should be required to adopt trade
practice rules for the Terminal Operators since the Cantor Exchange plans to register
the Terminal Qperators as floor brokers (but see Legal Objections 4 and 5), and
CFTC Rule 155.2 on its face is intended to apply to floor brokers. The
Commission’s Rule 155.2 is another example of regulatory requirements that the
Cantor Exchange is seeking to circumvent on a technicality.

Of course, the Terminal Operators status as non-members means that the Cantor
Exchange violates CEA Section'4(a) and, thus, can only be approved pursuant to
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exemptive action by the Commission. The applicant and its sponsors are not
seeking exemptive relief, nor does the Commission have an exemptive framework
for exchanges that waives the member trading requirement of Section 4(a).

J. DUAL TRADING

31.

The Cantor Exchange may violate CFTC Rule 155.5 regarding dual trading.
Although it is represented that the Terminal Operators will not trade futures
contracts for their own account or for any proprictary accounts of the Cantor
Group, it appears that Terminal Operators may receive bonuses based on the Cantor
Group's customer business. If that is correct, they may have an indirect financial
interest in their customers’ accounts and dual trading concepts may be applicable.
More information is needed on how Terminal Operators are compensated to
analyze this issue,

K. BROKER ASSOCIATIONS

32.

The Commission’s Part 156 Rules require exchanges to register broker
associations, publicly disclose the names of each person who is a member or has a
beneficial interest in the broker association, and to “monitor the trading activity of
broker associations and their members for potential abuse.” (CFTC Rule 156.3.)
The analysis regarding these requirements is presented in the
alternative based upon the Terminal Operators’ membership status.
(See Legal Objection 2.) .

CFTC Fiulc 156.1 defines a “broker association” to:

“include two or more contract market members with floor trading

- privileges, of whom at lest one is acting as a floor broker, who: (1)
Engage in floor brokerage activity on behalf of the same employer,
(2) have an employer and employee relationship which relates to
floor brokerage activity, (3) share profits and losses associated with
their brokerage or trading activity, or (4) regularly share a deck of
orders.”

The Terminal Operators are the floor brokers on the Cantor Exchange. All of the
Terminal Operators are employed by Cantor Fitzgerald Securities. Thus, Cantor
Fitzgerald Securities and the Terminal Operators, together, constitute a broker
association within the meaning of CFITC Rule 165.1, but for the fact that the
Terminal Operators are not “members” of the Cantor Exchange.

If the Cantor Exchange treated the Terminal Operators as members, as it should,
then the Cantor Exchange violates CFTC Rule 156.1 because the exchange does not
register Cantor Fitzgerald Securities and the Terminal Operators as a broker
association, make their names publicly available or have a special enforcement
program for broker associations.

Of course, the Terminal Operators’ status as non-members means that the Cantor
Exchange violates CEA Section 4(a) and, thus, can only be approved pursuant to
exemptive action by the Commission. The applicant and its sponsors are not
seeking exemptive relief, nor does the Commission have an exemptive framework

17



33.

for exchanges that waives the member trading requirement of Section 4(a) or that
addresses the policy implications of waiving such a requirement on the
Commission’s regulation of broker association.

The Cantor Exchange also violates the Commission’s Part 156 Rules by not having
any registration or enforcement programs for broker associations that may be
formed among Clearing Members and Screen Based Traders. In this regard, we
agree with the Commission staff’s original conclusion that the Cantor Exchange
needs to implement rules for broker associations as required by Part 156. (See the
Commission’s May 6 questions, question 39.) Moreover, if the applicant insists on
fostering the fiction that “Trading Privileges” vest in the Clearing Members and
Screen Based Traders, and not in the Terminal Operators, then it should abide by
the consequences of that action.

EFP TRANSACTIONS

34.

35.

The Cantor Exchange’s proposed EFP Rule, Rule 305, does not set out al] of the
appropriate elements of a bona fide EFP in that it does not prohibit sham, “ABA™
type transactions that are a mechanism for block trading of Treasury futures away
from the market. This is contrary to CEA Section 5a(7)’s public interest
requirement for contract market designation and to the Commission’s long-standing
interpretation that an EFP must be a bona fide commercial transaction and not a
sham for engaging in illegal trading conduct.

We question whether the NYCE has an adequate surveillance program for
monitoring EFP transactions involving Cantor Exchange futures contracts to
comply with the requirements of CFTC Rules 1.51 and 8.05. The Commission
specifically cited deficiencies with respect to EFP surveillance in its February 1998
rule enforcement review of the NYCE.

ARBITRATION

36

The Cantor Exchange does not provide a “fair and impartial forum” for claims
against the exchange, the Cantor Group or Terminal Operators, as required by
CFTC Rule 180.02. , :

The NYCE will provide its arbitration forum for the Cantor Exchange. The NYCE,
however, has a financial self-interest in the outcome of any arbitration claims filed
against the Cantor Exchange (which the Cantor Exchange rules allow), because the
NYCE and NYCE members indirectly own the Cantor Exchange. Further, it is
NYCE members who, presumably, would sit on arbitration panels. NYCE also
has a self-interest not to issue awards against Terminal Operators, to avoid
antagonizing the Cantor Group, on which NYCE and its members rely so heavily
for the success of the Cantor Exchange venture.

There are other legal objections relating to adequacy of restrictions against potential misuse of
confidential trading information; conflicts of interest giving rise to customer protection concerns;
the potential for abuses through handling of Terminal Operator trading errors, including through
the Cantor Group error account; registration; and inadequate disclosure, which we would have
covered given more time. ‘
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EXHIBIT B

SUMMARY OF CFTC’S DISPARATE REVIEW OF
THE CBOT'S PROJECT A SYSTEM VERSUS THE CANTOR SYSTEM

Cantor System

Project A

Eirst Incamation - For low volume contracts

(e.g., barge freight rate) not listed on
GLOBEX; terminals located only within CBOT
building.

1.

CBOT submits rules for the Project A
trading system to the CFTC for approval
on 12/13/91; ten months elapse before
amended rules are approved by CFTC on
10/19/92.

CBOT had to answer over 115 written
questions regarding the trading system, as
well as many oral questions. Questions
covered a wide range of topics, including
the Project A matching algorithm and
equilibriumm opening price; clearing and
settlement; order entry and execution;
terminal access; records; surveillance;
hability; disclosure; products; trading
hours, transparency; financial integrity;
system security, reliability and capacity;
physical environment; system capacity;
system software; data integrity; access
controls; systems testing; documentation;
training; internal eontrols and contingency
plans.

29 of the CFTC’s questions, raised in a
letter dated 7/24/92, related directly to
trading system security, capacity and
reliability,

At least two formal meetings between
CBOT and CFTC staff to discuss issues
raised by CFTC (on 2/25/92 and 7/30/92).

Second Incarpation - CBOT migration to
Project A from GLOBEX; expanded product

offering and terminal placement outside
CBOT building.

5. CBOT submits rule amendments to CFTC

for expanded/revised Project A trading on
3/24/94; almost five months elapse before
revisions are approved by CFIC on
10/5/94.

CFTC required the CBOT to retain an
outside consultant to conduct an in-depth
verification review of the Project A trading

1.

From the publicly available materials,
CFTC has asked far fewer questions
regarding system functionality and
operations, no questions regarding system
security, and only 2 questions relating to
capacity and reliability of the Cantor
System, as follows.

(i) In a 5/6/98 letter, the CFYC asked:

“Please provide the Division [of
Trading and Markets] with any reports
that evaluate the Cantor trading system
that would be used for CFFE trading,
including any beta testing or mock
trading sessions.
reports noted deficiencies in the
trading system, please explain what, if
any, measures Cantor has taken to
address these deficiencies.” (Question
88)

The Cantor Exchange provided a short
three sentence response asserting that the
“Cantor system has successfully operated
for more than two years” for Treasury
securities.

(i1} In a 6/11/98 letter, the CFTC asked:

“Please describe in detail any system
failures experienced by Cantor
Fitzgerald Securities since cash trading
on the Cantor System began. Please
provide details regarding the causes of,
and recoveries from these failures, as
well as information on the duration
and frequency of these failures.”
{Question 24.a.)

The Cantor Exchange provided a tally of
failures that have occurred by generic
type, with only cursory details and the
assertion that “the Cantor System
functioned flawlessly during October of
1997 despite extremely heavy volume and
volatility.”

These two questions and the abbreviated
responses they yielded stand in sharp
contrast to the CFTC’s 29 questions

If any of these -



systemm to assess the functional and
technical capabilities of the Project A
application. It took the CBOT's
consultant, Deloitte & Touche,
approximately fourth months to complete
the in-depth study required, at a cost of
over $100,000.

. Numerous informal contacts between
CBOT and CFTC staff explaining the
Project A system and responding to CFTC
staff questions.

CFTC has a standing request for the CBOT
to conduct another independent system
review of Project A if certain volume
parameters are exceeded.

regarding Project A security, capacity and
reliability. (See *“3").

. No indication in the publicly available

materials that the CFTC is requiring the
Cantor Exchange to conduct the same ip-
depth, independent review of the Cantor
System required of the CBOT. (See “6")
To our knowledge, the CFTC has not
requested any further information beyond
the Cantor Exchange's responses to
described above.

. No indication in the publicly available

materials that the CFTC has made any kind
of standing request for the Cantor
Exchange to conduct an independent
review of the Cantor System if certain
volume parameters are exceeded, as it has
with the CBOT (seec “8").



